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AUTHORITY: 46 App. U.S.C. 1114(b), 1271 et 
seq.; 49 CFR 1.66. 

SOURCE: 65 FR 45152, July 20, 2000, unless 
otherwise noted. 

Subpart A—Introduction 

§ 298.1 Purpose. 

This part prescribes regulations im-
plementing Title XI of the Merchant 
Marine Act, 1936, as amended, gov-
erning Federal ship financing assist-
ance (46 App. U.S.C. 1271 et seq.). This 
part uses ‘‘you’’ and ‘‘we’’ throughout. 
You and your refer to the applicant for 
Title XI financing assistance unless we 
note or imply otherwise. We, us, and 
our refer to the Maritime Administra-
tion, the Secretary of the Maritime Ad-
ministration, or the Secretary of 
Transportation, as applicable. 

§ 298.2 Definitions. 

For the purpose of this part: 
Act means the Merchant Marine Act, 

1936, as amended (46 App. U.S.C. 1101 
through 1294). 

Actual Cost of a Vessel or Shipyard 
Project means, as of any specified date, 
the aggregate, as determined by us, of 
all amounts paid by or for the account 
of the Obligor on or before that date 
and all amounts which the Obligor is 
then obligated to pay from time to 
time thereafter, for the construction, 
reconstruction or reconditioning of 
such Vessel or Shipyard Project. 

Advanced Shipbuilding Technology 
means: 

(1) Numerically controlled machine 
tools, robots, automated process con-
trol equipment, computerized flexible 
manufacturing systems, associated 
computer software, and other tech-
nology for improving shipbuilding and 
related industrial production which ad-
vance the state-of-the-art; and 

(2) Novel techniques and processes 
designed to improve shipbuilding qual-
ity, productivity, and practice, and to 
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promote sustainable development, in-
cluding engineering design, quality as-
surance, concurrent engineering, con-
tinuous process production technology, 
energy efficiency, waste minimization, 
design for recyclability or parts reuse, 
inventory management, upgraded 
worker skills, and communications 
with customers and suppliers; and 

(3) Other elements contributing to a 
shipyard’s efficiency or productivity 
assisting it to more effectively operate 
in the shipbuilding industry. 

Citizen of the United States means a 
person who, if an individual, is a Cit-
izen of the United States by birth, nat-
uralization or as otherwise authorized 
by law or, if other than an individual, 
meets the requirements of Section 2 of 
the Shipping Act, 1916, as amended (46 
App. U.S.C. 802), as further described at 
46 CFR 221.3(c). 

Closing means a meeting of various 
participants or their representatives in 
a Title XI financing, at which a com-
mitment to issue Guarantees is exe-
cuted, or at which all or part of the Ob-
ligations are authenticated and issued 
and the proceeds are made available for 
a purpose set forth in section 1104(a) of 
the Act, or at which a Vessel is deliv-
ered and a Mortgage is executed as se-
curity to us or a Shipyard Project is 
completed and a Mortgage or other se-
curity is executed to us. 

Commitment Closing means a meeting 
of various participants or their rep-
resentatives in a Title XI financing at 
which a commitment to issue Guaran-
tees is executed and the forms of the 
Obligations and the related Title XI 
documents are also either agreed upon 
or executed. 

Depository means the U.S. Depart-
ment of Treasury, acting in its capac-
ity under Section 1109 of the Act. 

Depreciated Actual Cost of a Vessel or 
Shipyard Project means the Actual Cost 
of the Vessel or Shipyard Project, as 
defined in this section (less a residual 
value of 21⁄2 percent of United States 
shipyard construction cost or, in the 
case of Shipyard Project, a residual 
value as appropriate), depreciated on a 
straightline basis over the useful life of 
the Vessel or Shipyard Project as de-
termined by us, not to exceed twenty- 
five years from the date the Vessel or 
Shipyard Project was delivered by the 

shipbuilder or manufacturer or, if the 
Vessel or Shipyard Project has been re-
constructed or reconditioned, the Ac-
tual Cost of the Vessel or Shipyard 
Project depreciated on a straightline 
basis from the date the Vessel or Ship-
yard Project was delivered by the ship-
builder or manufacturer to the date of 
such reconstruction or reconditioning, 
on the basis of the original useful life 
of the Vessel or Shipyard Project, and 
from the date of said reconstruction or 
reconditioning on a straightline basis 
and on the basis of a useful life of the 
Vessel or Shipyard Project determined 
by us, plus all amounts paid or obli-
gated to be paid for the reconstruction 
or reconditioning, depreciated on a 
straightline basis and on the basis of a 
useful life of the Vessel or Shipyard 
Project determined by us. 

Documentation means all or part of 
the agreements relating to an entire 
Title XI financing which must be fur-
nished to us, irrespective of whether we 
are a party to each agreement. 

Eligible Export Vessel means a Vessel 
constructed, reconstructed, or recondi-
tioned in the United States for use in 
world-wide trade which will, upon de-
livery or redelivery, be placed under or 
continued to be documented under the 
laws of a country other than the 
United States. 

Eligible Shipyard means a private 
shipyard located in the United States. 

General Shipyard Facility means: 
(1) For operations on land, any struc-

ture or appurtenance thereto designed 
for the construction, repair, rehabilita-
tion, refurbishment, or rebuilding of 
any Vessel, including graving docks, 
building ways, ship lifts, wharves and 
pier cranes; the land necessary for any 
structures or appurtenances; and 
equipment necessary for the perform-
ance of any function referred to in this 
definition; and 

(2) For operations other than on land, 
any Vessel, floating drydock, or barge 
constructed in the United States, with-
in the meaning of § 298.11(a), and used 
for, or a type that is usually used for, 
activities referred to in paragraph (1) 
of this definition. 

Guarantee means the contractual 
commitment of the United States of 
America, represented by us, endorsed 
on each Obligation, to make payment 
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to the Obligee or an agent, upon de-
mand, of the unpaid interest on, and 
the unpaid balance of the principal of 
such Obligation, including interest ac-
cruing between the date of default and 
the date of payment. 

Guarantee Fee means the fee payable 
to us in consideration for the issuance 
of the Guarantees. 

Indenture Trustee means a bank with 
corporate trust powers, or a trust com-
pany, with a capital and surplus of at 
least $25,000,000, which is located in and 
organized and doing business under the 
laws of the United States, any State or 
territory thereof, the District of Co-
lumbia or the Commonwealth of Puer-
to Rico, which has duties under the 
terms of a Trust Indenture, entered 
into with the Obligor, providing for the 
issuance and registration of the owner-
ship and transfer of Obligations, the 
disbursement of funds held in trust by 
the Indenture Trustee for the redemp-
tion and payment of interest and prin-
cipal with respect to Obligations, de-
mands by the Indenture Trustee for 
payment under the Guarantees in the 
event of default and the remittance of 
payments received to the Obligees. 
Pursuant to our specific authorization, 
the Indenture Trustee may also au-
thenticate the Guarantees. 

Letter Commitment means a letter 
from us to you, setting forth specific 
determinations made by us with re-
spect to your proposed project, as re-
quired by the Act and regulations of 
this part, and stating our commitment 
to execute Guarantees, subject to com-
pliance by you with any conditions 
specified therein. 

Maritime Administration means the 
agency created within the Department 
of Transportation by Reorganization 
Plan No. 21 of 1950 (64 Stat. 1273), 
amended by Reorganization Plan No. 7 
of 1961 (75 Stat. 840), as amended by 
Public Law 91–469 (84 Stat. 1036). 

Modern Shipbuilding Technology 
means a technology to be introduced 
into the shipyard that is comprised of 
the best available proven technology, 
techniques, and processes appropriate 
to advancing the state-of-the-art of the 
applicant shipyard, or exceeds the best 
available processes of American ship-
building, and that will enhance its pro-

ductivity and make it more competi-
tive internationally. 

Mortgage means a first Preferred 
Mortgage on any Vessel or a first mort-
gage with respect to a Shipyard 
Project. 

Obligation means any note, bond, de-
benture, or other evidence of indebted-
ness, as defined in section 1101(c) of the 
Act, issued for one of the purposes 
specified in section 1104(a) of the Act. 

Obligee means the holder of an Obli-
gation. 

Obligor means any party primarily 
liable for payment of principal of or in-
terest on any Obligation. 

Paying Agent means any Person ap-
pointed by the Obligor to pay the prin-
cipal of or interest on the Obligations 
on behalf of the Obligor. 

Person means any individual, estate, 
foundation, corporation, partnership, 
limited partnership, joint venture, as-
sociation, joint-stock company, trust, 
unincorporated organization or other 
acceptable legal business entity, gov-
ernment, or any agency or political 
subdivision thereof. 

Preferred Mortgage means: 
(1) In the case of a mortgage on a 

Vessel documented under United 
States law, whenever made, a mortgage 
that— 

(i) Includes the whole of a Vessel; 
(ii) Is filed in substantial compliance 

with 46 U.S.C. 31321; 
(iii) Covers a documented Vessel or a 

Vessel for which an application for doc-
umentation has been filed that is in 
substantial compliance with the re-
quirements of 46 U.S.C. Ch. 121 and the 
regulations prescribed under that 
Chapter by the United States Coast 
Guard; and 

(iv) Is otherwise in compliance with 
the provisions of Chapter 313 of Title 46 
of the U.S. Code.; and 

(2) In the case of a mortgage on an 
Eligible Export Vessel, whenever made, 
a mortgage that— 

(i) Constitutes a mortgage that is es-
tablished as security on an Eligible Ex-
port Vessel under the laws of a foreign 
country; 

(ii) Was executed under the laws of 
that foreign country and under which 
laws the ownership of the Vessel is doc-
umented; 
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(iii) Is registered under the laws of 
that foreign country in a public reg-
ister at the port of registry of the Ves-
sel or at a central office; 

(iv) Otherwise satisfies the require-
ments of 46 U.S.C. 31301(6)(B) to con-
stitute a Preferred Mortgage; and 

(v) Has us as the mortgagee, or such 
other mortgagee as is permitted by the 
applicable foreign law and approved by 
us. 

Related Party means as that term is 
defined by generally accepted account-
ing principles outlined in paragraph 24 
of Statement of Financial Accounting 
Standards No. 57, Related Party Disclo-
sures. 

Secretary means the Secretary of 
Transportation, acting by and through 
the Maritime Administrator, Depart-
ment of Transportation, the Maritime 
Administrator or any official of the 
Maritime Administration to whom is 
duly delegated the authority, from 
time to time, to perform the functions 
of the Secretary of Transportation or 
the Maritime Administrator, Depart-
ment of Transportation. 

Secretary’s Note means a promissory 
note from the Obligor to the Secretary 
in an amount equal to the aggregate 
amount of the Obligations, which is 
issued simultaneously with the Guar-
antees. 

Security Agreement means the primary 
contract between the Obligor and the 
Secretary, providing for the transfer to 
the Secretary by the Obligor of all 
right, title and interest of the Obligor 
in certain described property (includ-
ing rights under contracts in existence 
or to be entered into), and containing 
other provisions relating to representa-
tions and responsibilities of the Obligor 
to the Secretary as security for the 
issuance of Guarantees. 

Shipyard Project means Advanced 
Shipbuilding Technology and Modern 
Shipbuilding Technology or both un-
less otherwise specified. 

Vessel means all types of vessels, 
whether in existence or under con-
struction, including passenger, cargo 
and combination passenger-cargo car-
rying vessels, tankers, towboats, 
barges and dredges which are or will be 
documented under the laws of the 
United States, floating drydocks which 
have a capacity of at least thirty-five 

thousand or more lifting tons and a 
beam of one hundred and twenty-five 
feet or more between the wing walls 
and oceanographic research or instruc-
tion or pollution treatment, abatement 
or control vessels, which are owned by 
citizens of the United States; except 
that an Eligible Export Vessel will not 
be documented under the laws of the 
United States. 

[65 FR 45152, July 20, 2000, as amended at 67 
FR 61282, Sept. 30, 2002] 

§ 298.3 Applications. 
(a) Process and certification. When you 

apply for a commitment to execute 
Guarantees, you must: 

(1) Complete Form MA–163 and send 
it to the Secretary, Maritime Adminis-
tration, U.S. Department of Transpor-
tation, 400 Seventh Street, SW., Wash-
ington, DC 20590. [Note: MARAD will 
accept electronic options (such as fac-
simile and Internet) for transmission of 
required information (excluding clos-
ing documents and documents sub-
mitted in connection with defaults) to 
MARAD, if practicable.] 

(2) Certify the application in the 
manner that Form MA 163 prescribes. 

(b) Required information. You must in-
clude all required information on Form 
MA 163 or in attached exhibits and 
schedules submitted with the applica-
tion. You must also include the fol-
lowing regarding the Vessel or Vessels, 
if applicable: 

(1) Any demise charters, 
(2) Time charters in excess of six 

months, 
(3) Contracts of affreightment, 
(4) Drilling contracts, and/or 
(5) Other contractual arrangements. 
(c) Declaration of Lobbying form. You 

must also file the Declaration of Lob-
bying form as required by 31 U.S.C. 1352 
with the initial application as part of 
the formal submission. 

(d) Attachments. Each exhibit, sched-
ule, and attachment must contain a 
statement, on the first page clearly 
identifying the document as an attach-
ment to the application. You must 
state on each attachment the: 

(1) Name of the applicant; and 
(2) Date of the application. 
(e) Amendment. You must mark 

‘‘Amendment,’’ on any amendment of 
data contained in the application. Each 
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first page must contain a statement 
clearly identifying the document as an 
amendment to your application and 
must include the: 

(1) Name of the applicant; 
(2) Date of application; and 
(3) Certification required on Form 

MA 163. 
(f) Application time schedule. You must 

submit each application to us at least 
four (4) months prior to the anticipated 
date by which you require a Letter 
Commitment. 

(1) We may consider applications 
with less than four (4) months notice, 
prior to the anticipated date by which 
you require a Letter Commitment, if 
you submit written documentation to 
us that extenuating circumstances 
exist. 

(2) During the first fifteen (15) cal-
endar days after you submit your ap-
plication, we will preliminarily review 
your application for adequacy and com-
pleteness. 

(i) If we find that your application is 
incomplete, or if we require additional 
data, we will notify you promptly in 
writing, and you will have fifteen (15) 
calendar days, from the date of each re-
quest for additional information, to 
correct deficiencies. 

(ii) If you have not corrected the defi-
ciencies or have not made substantial 
progress toward correcting them, with-
in the 15 calendar days, then we may 
terminate the processing of your appli-
cation without prejudice. 

(3) Once we consider your Title XI ap-
plication complete, we will act on the 
application within a period of 60 cal-
endar days, unless for good cause, we 
find it necessary to extend the 60 day 
period. 

(4) If you do not complete your appli-
cation and we do not act upon your ap-
plication within four (4) months from 
the submission date, unless we extend 
the time period, we will notify you in 
writing that processing of the applica-
tion is terminated and that you may 
reapply at a later date. 

(i) If we terminate your application 
without prejudice, we will not require 
you to pay a new filing fee for a later 
application for a similar project that 
you file within one year of the termi-
nation date. 

(ii) If you submit an application for a 
substantially different project, you 
must pay a new filing fee. We will de-
termine whether the application is sub-
stantially different on a case-by-case 
basis. 

(5) If we issue you a Letter Commit-
ment, you must submit two (2) sets of 
the Closing documentation to us for re-
view at least six (6) weeks prior to the 
anticipated Closing. The six weeks 
time period will give us time to com-
plete an adequate review of the docu-
mentation. You must use our standard 
form of documentation. 

(g) Degrees of risk. When processing 
applications, we will consider the dif-
ferent degrees of risk involved with dif-
ferent applications. 

(h) Additional assurances. Before we 
approve your application, we may re-
quire additional assurances if you are 
not a well established firm with strong 
financial qualifications and strong 
market shares seeking financing guar-
antees for replacement vessels in an es-
tablished market in which projected 
demand exceeds supply. The additional 
assurances may include: 

(1) Firm charter commitments; 
(2) Parent company guarantees; 
(3) Greater equity participation; 
(4) Private financing participation; 
(5) Security interest on other prop-

erty; and 
(6) Similar arrangements to any of 

these additional assurances. 
(i) Filing Fee. When you submit your 

application, you must include a $5,000 
filing fee, which will be non-refundable, 
irrespective of whether we issue a Let-
ter Commitment. However, the $5,000 
filing fee is credited toward the inves-
tigation fee described in § 298.15(b). 

(j) Confidential Information. (1) If we 
receive a request for release of your in-
formation, we will notify you. If you 
believe that your application, includ-
ing attachments, contains information 
you consider to be trade secrets or 
commercial or financial information 
and privileged or confidential, or oth-
erwise exempt from disclosure under 
the Freedom of Information Act (FOIA) 
(5 U.S.C. 552), you may assert a claim 
of confidentiality. When submitting 
your application, you should mark 
‘‘Confidential’’ on the pages that you 
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consider confidential. The same re-
quirement applies to any amendment 
to the application. 

(2) FOIA requests. We will apply the 
procedures contained in the Depart-
ment of Transportation’s regulations 
at 49 CFR 7.17 regarding FOIA requests 
for information that the submitter has 
designated as confidential. We will con-
sider your claim of confidentiality at 
the time someone requests the infor-
mation under FOIA. 

(3) Statement of objections. If we re-
ceive a request for release of your in-
formation, we will notify you. We will 
give you a reasonable period of time to 
give us a written, detailed statement 
explaining your objections to our re-
lease of the information. We will not 
give you notice if: 

(i) We determine that we should not 
disclose the information; 

(ii) The information has been law-
fully published or made available to 
the public; or 

(iii) Law (other than 5 U.S.C. 552) re-
quires us to disclose the information. 

(4) Our notification of intent to disclose. 
If your objections to release of the in-
formation do not persuade us, we will 
notify you of our intent to disclose in 
a reasonable number of days before we 
intend to disclose the information. The 
written notice will include: 

(i) A statement explaining our rea-
sons for not accepting the submitter’s 
disclosure objections; 

(ii) A description of the business in-
formation that we will disclose; and 

(iii) A specific disclosure date. 
(k) Priority. We will give priority for 

processing applications to: 
(1) Vessels capable of serving as a 

United States naval and military auxil-
iary in time of war or national emer-
gency, 

(2) Requests for financing construc-
tion of equipment or vessels less than 
one year old as opposed to the refi-
nancing of existing equipment or ves-
sels that are one year old or older, 

(3) Any applications involving the 
purchase of vessels currently financed 
under Title XI if the purpose is to proc-
ess the assumption of the obligations, 

(4) Applications from those willing to 
take guarantees for less than the nor-
mal term for that class of vessel. 

(5) Eligible Export Vessels. We may 
issue a commitment to guarantee Obli-
gations for an Eligible Export Vessel if 
we determine, in our sole discretion, 
that the issuance of a commitment to 
guarantee Obligations for an Eligible 
Export Vessel will not cause us to deny 
an economically sound application to 
issue a commitment to guarantee Obli-
gations for vessels documented under 
the laws of the United States operating 
in the domestic or foreign commerce of 
the United States, after considering: 

(i) The status of pending applications 
for commitments to guarantee obliga-
tions for vessels documented under the 
laws of the United States and oper-
ating or to be operated in the domestic 
or foreign commerce of the United 
States; 

(ii) The economic soundness of the 
applications referred to in paragraph 
(k)(5)(i) of this section; and 

(iii) The amount of guarantee author-
ity available. 

(Unless indicated otherwise in this part 298, 
information collection requirements have 
been approved by the Office of Management 
and Budget under control number 2133–0018.) 

[65 FR 45152, July 20, 2000, as amended at 68 
FR 62538, Nov. 5, 2003; 69 FR 61451, Oct. 19, 
2004] 

Subpart B—Eligibility 
§ 298.10 Citizenship. 

(a) Applicability. Before you receive a 
legal or beneficial interest in a Vessel 
financed under Title XI of the Act 
which is operating in or will be oper-
ated in the U.S. coastwise trade, you 
and any other Person, (including the 
shipowner and any bareboat charterer), 
must establish your United States citi-
zenship, within the definition of ‘‘Cit-
izen of the United States’’ in § 298.2. 

(b) Prior to Letter Commitment. Before 
we issue the Letter Commitment, you 
and any Person identified in paragraph 
(a) of this section, who is required to 
establish United States citizenship 
must establish United States citizen-
ship in the form and manner stated in 
46 CFR part 355. 

(c) Commitment Closing. (1) Within 10 
days before every Commitment Clos-
ing, unless we waive this requirement 
for good cause, you and all Persons 
identified with the project who have 
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previously established United States 
citizenship in accordance with para-
graphs (a) and (b) of this section, must 
submit pro forma Supplemental Affida-
vits of Citizenship which we have ap-
proved for Closing as to form and sub-
stance, and 

(2) On the date of the Closing, three 
(3) executed copies of Supplemental Af-
fidavits of Citizenship that: 

(i) Show evidence of the continuing 
United States citizenship of the Per-
sons in paragraph (a) of this section; 
and 

(ii) Bear the date of the Closing. 
(d) Additional information. If we re-

quest additional material essential to 
clarify or support evidence of U.S. citi-
zenship, you, the Obligor, or any Per-
son identified in paragraph (a) of this 
section must submit the additional in-
formation. 

(Approved by the Office of Management and 
Budget under control number 2133–0012) 

§ 298.11 Vessel requirements. 
When you apply for a Guarantee, the 

Vessel for which you intend to receive 
financing for construction, reconstruc-
tion, or reconditioning must meet the 
following criteria: 

(a) United States Construction. A Ves-
sel, including an Eligible Export Ves-
sel, financed by an Obligation Guar-
antee must be constructed in the 
United States. United States construc-
tion means that the Vessel is assem-
bled in a shipyard geographically lo-
cated within the United States. 

(1) A U.S.-flag Vessel must meet the 
applicable United States Coast Guard 
requirements. 

(2) An Eligible Export Vessel must be 
constructed in accordance with the re-
quirements of the International Mari-
time Organization and must meet the 
applicable: 

(i) Laws, rules, and regulations of its 
country of documentation, 

(ii) Treaties, conventions on inter-
national agreements to which that 
country is a signatory, and 

(iii) Laws of the ports it serves. 
(b) Actual Cost. We must approve your 

estimated Actual Cost for the con-
struction, reconstruction, or recondi-
tioning of a Vessel as a condition for 
issuance of the Letter Commitment. 
The estimated cost of the Vessel may 

include escalation for the anticipated 
construction period of the Vessel. We 
may contact the shipyard directly and 
may require you to have the shipyard 
that has contracted to build the Vessel 
to submit additional technical data, 
backup cost details, and other evidence 
if we have insufficient data. 

(c) Class, condition, and operation. The 
Vessel must be constructed, main-
tained, and operated so as to meet the 
highest classification, certification, 
rating, and inspection standards for 
vessels of the same age and type im-
posed by: 

(1) The American Bureau of Shipping 
(ABS), or 

(2) Another classification society 
that also meets the inspection stand-
ards of the United States Coast Guard 
with respect to the documentation of 
U.S.-flag vessels, or 

(3) In the case of an Eligible Export 
Vessel, such standards as may be im-
posed by a member of the International 
Association of Classification Societies 
(IACS), classification societies to be 
ISO 9000 series registered or Quality 
Systems Certificate Scheme qualified 
IACS members who have been recog-
nized by the United States Coast Guard 
as meeting acceptable standards with 
such recognition including, at a min-
imum, that the society meets the re-
quirements of IMO Resolution A.739(18) 
with appropriate certificates required 
at delivery, so long as the home coun-
try of the IACS member accords equal 
reciprocity, as determined by us, to 
United States classification societies. 

(4) Except in the case of an Eligible 
Export Vessel, the Vessel must be in 
compliance with all applicable laws, 
rules, and regulations as to condition 
and operation, including, but not lim-
ited to, those administered by the: 

(i) United States Coast Guard, 
(ii) Environmental Protection Agen-

cy, 
(iii) Federal Communications Com-

mission, 
(iv) Public Health Service, or 
(v) Their respective successor agen-

cies, and 
(vi) All applicable treaties and con-

ventions to which the United States is 
a signatory, including, but not limited 
to, the International Convention for 
Safety of Life at Sea. 
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(d) Documentation. (1) An Eligible Ex-
port Vessel must be documented in a 
country that is party to the Inter-
national Convention for Safety of Life 
at Sea, or other treaty, convention, or 
international agreement governing 
vessel inspection to which the United 
States is a signatory, and must comply 
with the applicable laws, rules, and 
regulations of its country of docu-
mentation, all applicable treaties, con-
ventions on international agreements 
to which that country is a signatory, 
and the laws of the ports it serves. 

(2) All other Eligible Vessels must be 
documented under U.S. registry. 

(e) Reconstruction or reconditioning. 
Repairs necessary for the Vessel to 
meet the classification standards ap-
proved by us, or any regulatory body, 
or for previous inadequate mainte-
nance and repair, will not constitute 
reconstruction or reconditioning with-
in the meaning of this paragraph. 

(f) Condition survey. If your applica-
tion involves a reconstructed or recon-
ditioned Vessel, you must make the 
Vessel available at a time and place ac-
ceptable to us so that we may conduct 
a condition survey. You must: 

(1) Pay the cost of the condition sur-
vey. 

(2) Ensure that the scope and extent 
of the condition survey will not be less 
effective than that required by the last 
ABS special survey completed (if the 
Vessel is classified), next due or over-
due, whichever date is nearest in ac-
cordance with the Vessel’s age. 

(3) Ensure that the Vessel meets the 
standard of the survey necessary for re-
tention of class (if the Vessel is classi-
fied), and 

(4) Ensure that the operating records 
of the Vessel reflect normal operation 
of the Vessel’s main propulsion and 
other machinery and equipment, con-
sistent with accepted commercial expe-
rience and practice. 

(g) Metric Usage. Our preferred sys-
tem of measurement and weights for 
Vessels and Shipyard Projects is the 
metric system. 

§ 298.12 Applicant and operator’s 
qualifications. 

(a) Operator’s qualifications. We will 
not issue a Letter Commitment with-
out a prior determination that you, the 

bareboat charterer, or other Person 
identified in the application as the op-
erator of the Vessel(s) or Shipyard 
Project, possesses the necessary experi-
ence, ability and other qualifications 
to properly operate and maintain the 
Vessel(s) or Shipyard Project which 
serve as security for the Guarantees. 
You must also comply with all require-
ments of this part. 

(b) Identity and ownership of applicant. 
In order for us to assess the likelihood 
that the project will be successful, we 
need information about you and the 
proposed project. To permit this assess-
ment, you must provide the following 
information in your application for 
Title XI guarantees: 

(1) Incorporated companies. If you or 
any bareboat charterer is an incor-
porated company, you must submit the 
following identifying information: 

(i) Name of company, place and date 
of incorporation, and tax identification 
number, or if appropriate, inter-
national identification number of the 
company; 

(ii) Address of principal place of busi-
ness; and 

(iii) Certified copy of certificate of 
incorporation and bylaws. 

(2) Partnerships, limited partnerships, 
limited liability companies, joint ventures, 
associations, unincorporated companies. 
If you or any bareboat charterer is a 
partnership, limited partnership, lim-
ited liability company, joint venture, 
association, or unincorporated com-
pany, you must submit the following 
identifying information: 

(i) Name of entity, place and date of 
formation, and tax identification num-
ber, or if appropriate, international 
identification number of entity; 

(ii) Address of principal place of busi-
ness; and 

(iii) Certified copy of certificate of 
formation, partnership agreement or 
other documentation forming the enti-
ty. 

(3) Other entities. For any entity that 
does not fit the descriptions in para-
graphs (b)(1) and (b)(2) of this section, 
we will specify the information that 
the entity must submit regarding its 
identity and ownership. 

(4) You and any bareboat charterer 
must provide a brief statement of the 
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general effect of each voting agree-
ment, voting trust or other arrange-
ment whereby the voting rights of any 
interest in you or the bareboat 
charterer are controlled or exercised by 
any person who is not the holder of 
legal title to such interest. 

(5) You and any bareboat charterer 
must provide the following information 
regarding the entity’s officers, direc-
tors, partners or members: 

(i) Name and address; 
(ii) Office or position; and 
(iii) Nationality and interest owned 

(for example, shares owned and wheth-
er voting or non-voting). 

(c) Business and affiliations of appli-
cants. You must include: 

(1) A brief description of your prin-
cipal business activities during the 
past five years. 

(2) A list of all business entities that 
directly or indirectly, through one or 
more intermediaries, control, are con-
trolled by, or are under common con-
trol with you. 

(3) The nature of the business trans-
acted by each listed entity and the re-
lationship between these entities. This 
information may be presented in the 
form of a chart. 

(4) Whether any of the affiliated enti-
ties have previously applied for or re-
ceived Title XI assistance. 

(5) A statement indicating whether 
the applicant, any predecessor or affili-
ated entity has been in bankruptcy or 
reorganization under any insolvency or 
reorganization proceeding and if so, 
give details. 

(6) A statement indicating whether 
the applicant or any predecessor or af-
filiated entity is now, or during the 
past five years has been, in default 
under any agreement or undertaking 
with others or with the United States 
of America, or is currently delinquent 
on any Federal debt, and if so, provide 
explanatory information. 

(7) A list of your banking references: 
(i) Principal bank(s) or lending insti-

tutions(s)—name and address; 
(ii) Nature of relationship; and 
(iii) Individual references—name(s), 

telephone and fax number of banking 
officer(s). 

(d) Management of applicant. You 
must include: 

(1) A brief description of the prin-
cipal business activities during the 
past five years of each officer, director, 
partner or member you listed in para-
graph (b)(5) of this section and if these 
persons (have) act(ed) as executive offi-
cers in other entities, indicate the 
names of these entities and whether 
such entities have defaulted on any 
U.S. Government debt, and 

(2) The name and address of each or-
ganization engaged in business activi-
ties which have a direct financial rela-
tionship to those carried on or to be 
carried on by you with which any per-
son listed in paragraph (d)(1) of this 
section has any present business con-
nection, the name of each such person 
and, briefly, the nature of such connec-
tion. 

(e) Applicant’s property and activity. 
You must provide: 

(1) A brief description of the general 
character and location of the principal 
assets employed in your business and 
those of your affiliate, other than ves-
sels. Describe financial encumbrances, 
if any; 

(2) A general description of the ves-
sels currently owned and/or operated 
by you or your affiliates and a descrip-
tion of the areas of operation; and, 

(3) In the case of an Eligible Shipyard 
which is an applicant for a guarantee 
for a Shipyard Project, a brief descrip-
tion of the general character (that is, 
the number of building ways, launch 
method, drydocks and size) and loca-
tion (that is, water depth, length of 
riverfront) of the principal properties 
of the applicant employed in its busi-
ness. You must also describe any finan-
cial encumbrances. 

(f) Operating ability. (1) You must sub-
mit a detailed statement showing your 
ability to successfully operate the fi-
nanced Vessel(s). 

(2) If a company other than you will 
operate the Vessel(s), then the infor-
mation in paragraph (f)(1) of this sec-
tion must be provided for the operating 
company together with a copy of the 
operating agreement. 

(3) You must submit a copy of any 
management agreement(s) between you 
and any related or unrelated organiza-
tion(s) which will affect the manage-
ment of the Title XI Vessel or ship-
yard. 
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(4) In the case of an Eligible Ship-
yard, which is an applicant for a guar-
antee for a Shipyard Project, a detailed 
statement must be submitted showing 
your ability to successfully operate the 
Shipyard Project and construct/recon-
struct Vessels, including name, edu-
cation, background of, and licenses 
held by, all senior supervisory per-
sonnel concerned with the physical op-
eration of the Shipyard Project. 

(5) Where an operator has an histor-
ical performance record, we will con-
sider this record in evaluating your op-
erating ability. For newly formed enti-
ties, we will evaluate the performance 
of affiliates and/or companies associ-
ated with the principals (where the 
principals have a significant degree of 
control) in determining your operating 
ability. However, unless the affiliates 
or principals have an obligation with 
respect to the debt, we will not con-
sider historical performance in evalu-
ating your creditworthiness. 

§ 298.13 Financial requirements. 
(a) In general. To be eligible for guar-

antees, you and/or your parent organi-
zation (when applicable), and any other 
participants in the project having a 
significant financial or contractual re-
lationship with you must submit infor-
mation, respectively, on their financial 
condition. You must submit this infor-
mation at the time of the application. 
You must supplement this information 
if we require it in subsequent requests. 
You must submit information satisfac-
tory to us to show that financial re-
sources are available to support the 
Title XI project. 

(b) Cost of the project. You must sub-
mit the following cost information 
with respect to the project: 

(1) Vessel financing Guarantees. A de-
tailed statement of the estimated Ac-
tual Cost of construction, reconstruc-
tion, or reconditioning of the Vessel(s) 
including those items which would nor-
mally be capitalized as Vessel con-
struction costs. Net interest during 
construction is the total estimated 
construction period interest on non-eq-
uity funds less estimated earnings from 
the escrow fund, if such fund is to be 
established prior to Vessel(s) delivery. 

(2) Foreign components. (i) You must 
exclude each item of foreign compo-

nents and services from Actual Cost, 
unless we specifically grant a waiver 
for the item. We will not grant a waiv-
er for major foreign components of the 
hull and superstructure. 

(ii) In deciding whether to grant a 
waiver for foreign components and 
services, we will consider your certifi-
cation, to be reviewed by us, stating 
that: 

(A) A foreign item or service is not 
available in the United States on a 
timely or price-competitive basis, or 

(B) The domestic item or service is 
not of sufficient quality. 

(iii) Although excluded from Actual 
Cost, foreign components of the hull 
and superstructure can be regarded as 
owner-furnished equipment that may 
be used in satisfying your equity re-
quirements imposed by paragraph (f) of 
this section. 

(3) Costs incurred by written contracts. 
If any of the costs have been incurred 
by written contracts such as shipyard 
contract, management or operating 
agreement, you should forward signed 
copies with the application. We may re-
quire you to have the contracting ship-
yard submit back-up cost details and 
technical data. You must submit this 
information in the format given in the 
Title XI application procedures. 

(4) Shipyard Project. In the case of 
Shipyard Project, a detailed statement 
of the actual cost of such technology, 
including those items which would nor-
mally be capitalizable. If you incurred 
any of the costs through written con-
tracts, you should forward signed cop-
ies of the contract with the applica-
tion. We may require you to have man-
ufacturers submit back-up cost details 
and technical data. You must submit 
this information in the format given in 
the Title XI application procedures. 

(5) Shore facilities, cargo containers, 
etc. A detailed statement showing the 
actual cost of any shore facilities, 
cargo containers, etc., required to be 
purchased in conjunction with the 
project. 

(6) Additional project costs. A detailed 
statement showing any other costs as-
sociated with the project which were 
not included in paragraphs (b)(1) 
through (5) of this section, such as: 

(i) Legal and accounting fees; 
(ii) Printing costs; 
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(iii) Vessel insurance; 
(iv) Underwriting fees; 
(v) Fee to a Related Party; and 
(vi) Other fees. 
(7) Request for Actual Cost Approval 

and Reimbursement. If the project in-
volves refinancing, you must also sub-
mit the exhibit entitled Request for 
Actual Cost Approval and Reimburse-
ment, its summary sheet and supple-
mental schedules at the time of filing 
the application. 

(c) Financing. (1) You must: 
(i) Describe, in detail, how the costs 

of the project (sums referred to in para-
graph (b) of this section) will be funded 
and the timing of such funding. 

(ii) Include any vessel trade-ins, re-
lated or third party financings, etc. 

(iii) Provide the proposed terms and 
conditions of all private funding, from 
both equity and debt sources and clear-
ly identify all parties involved. 

(iv) Obtain our approval of the terms 
and conditions for co-financing (involv-
ing a blend of Title XI and private fi-
nancing for the debt portion), including 
the ability of the co-financiers to exer-
cise their rights against collateral 
shared with us for any transaction. 

(v) Demonstrate with financial state-
ments that at least 121⁄2 percent, or 25 
percent as applicable, of the construc-
tion or reconstruction costs of the Ves-
sel(s) or the cost of the Shipyard 
Project will be in the form of equity 
and not additional debt, except to the 
extent allowed by paragraph (h) of this 
section. 

(vi) Disclose all of the Vessel(s), 
Shipyard Project financing in the for-
mat given in the Title XI application 
procedures. 

(2) Financial Information. You must 
provide us with financial statements, 
prepared in accordance with U.S. gen-
erally accepted accounting principles 
(GAAP), and include notes that explain 
the basis for arriving at the figures ex-
cept that for Eligible Export Vessels, 
your financial statements must be in 
accordance with GAAP if formed in the 
U.S., or reconciled to GAAP if formed 
in a foreign country unless a satisfac-
tory justification is provided explain-
ing the inability to reconcile. The fi-
nancial statements must include the 
following [Note: MARAD will accept 
electronic options (such as facsimile 

and Internet) for transmission of re-
quired information to MARAD, if prac-
ticable.]: 

(i) The most recent financial state-
ments for you, your parent company 
and other significant participants, as 
applicable (year end or intermediate), 
and the three most recent audited 
statements with details of all existing 
debt. If you are a new entity and are to 
be funded from or guaranteed by exter-
nal source(s), you must provide such 
statements for such source(s); 

(ii) Your pro forma balance sheet and 
that of any guarantor (if applicable) as 
of the estimated date of execution of 
the Guarantees reflecting the assump-
tion of the Title XI Obligations, includ-
ing the current liability; and 

(iii) Your pro forma balance sheets 
and that of the guarantor (if applica-
ble) for five years after the Closing. 

(Approved by the Office of Management and 
Budget under control number 2133–0005) 

(d) Financial definitions. For the pur-
pose of this section and §§ 298.35 and 
298.42 of this part: 

(1) ‘‘Company’’ means any Person 
subject to financial requirements im-
posed under paragraph (f) of this sec-
tion and in § 298.35, as well as the re-
porting requirements imposed by 
§ 298.42. 

(2) ‘‘Working Capital’’ means the ex-
cess, if any, of current assets over cur-
rent liabilities, both determined in ac-
cordance with GAAP and adjusted as 
follows: 

(i) In determining current assets you 
must exclude: 

(A) Any securities, obligations or evi-
dence of indebtedness of a Related 
Party or of any stockholder, director, 
officer or employee (or any member of 
his family) of the Company or of such 
Related Party, except advances to 
agents required for the normal current 
operation of the Company’s vessels and 
current receivables arising out of the 
ordinary course of business and not 
outstanding for more than 60 days; and 

(B) An amount equal to any excess of 
unterminated voyage revenue over 
unterminated voyage expenses. 

(ii) In determining current liabilities, 
you must deduct any excess of 
unterminated voyage expenses over 
unterminated voyage revenue and add 
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one half of all annual charter hire and 
other lease obligations (having a term 
of more than six months) due and pay-
able within the succeeding fiscal year, 
other than charter hire and such other 
lease obligations already included and 
reported as a current liability on the 
Company’s balance sheet. 

(3) ‘‘Equity’’ or ‘‘net worth’’ means, 
as of any date, (the total of paid-in- 
capital stock, paid-in surplus, earned 
surplus and appropriated surplus,) and 
all other amounts that would be in-
cluded in net worth in accordance with 
GAAP, but does not include: 

(i) Any receivables from any stock-
holder, director, Officer or employee 
(or their family) of the Company or 
from any Related Party (other than 
current receivables arising out of the 
ordinary course of business and not 
outstanding for more than 60 days), and 

(ii) Any increment resulting from the 
reappraisal of assets. 

(4) ‘‘Long-Term Debt’’ means, as of 
any date, the total notes, bonds, deben-
tures, equipment obligations and other 
evidence of indebtedness that would be 
included in long term debt in accord-
ance with GAAP. You must include any 
guarantee or other liability for the 
debt of any other Person not otherwise 
included on the balance sheet. 

(5) ‘‘Capitalizable Cost’’ means the 
aggregate of the Actual Cost of the 
Vessel or Shipyard Project and those 
other items which customarily would 
be capitalized as Vessel costs or Ship-
yard Project costs under GAAP. 

(6) ‘‘Depreciated Capitalizable Cost’’ 
means the Capitalizable Cost of a Ves-
sel or Shipyard Project, depreciated on 
a straightline basis over the same use-
ful life as determined by us for Actual 
Cost, and depreciated as required by 
§ 298.21(g). 

(e) Applicability. The financial re-
sources must be adequate to meet the 
Equity requirements in the project and 
Working Capital requirements, as set 
forth in paragraph (f) of this section. 

(1) The various financial require-
ments shall be met by the owner of the 
Vessel or Vessels or Shipyard Project 
to be security to us for the Guarantees, 
except that if the owner is not the op-
erator, the overall financial require-
ments will be allocated among the 

owner, the operator and other parties 
as determined by us. 

(2) The Company must satisfy the ap-
plicable financial requirements, in ad-
dition to any other financial require-
ments already imposed or which may 
be imposed upon it in connection with 
other Vessels financed under the Title 
XI program or in connection with other 
Shipyard Project financed under the 
Title XI program. 

(3) A determination as to whether the 
Company has satisfied all financial re-
quirements shall be based on the as-
sumption that the projected financing 
has been completed. Accordingly, you 
must submit: 

(i) A pro forma balance sheet at the 
time of the application, reflecting any 
adjustment made pursuant to para-
graph (f)(1)(i) of this section, and 

(ii) A revised pro forma balance 
sheet, reflecting the completion of the 
projected financing, at least five busi-
ness days before the first Closing at 
which the Obligations are issued. 

(f) Financial requirements at Closing. 
Financial requirements can apply to 
one or more Companies, and are deter-
mined as follows: 

(1) Owner as operator. Where the 
owner is to be the Vessel operator, 
minimum requirements at Closing usu-
ally are as follows: 

(i) Working Capital. The Company’s 
Working Capital shall not be less than 
one dollar. This Working Capital re-
quirement is based on the premise that 
the Company engages in a service-type 
activity with only normal vessel inven-
tory. If Working Capital includes other 
inventory, in addition to such normal 
Vessel inventory, we may adjust the 
requirement as appropriate. Also, if we 
determine that the Company’s Working 
Capital includes amounts receivable 
that it reasonably could not expect to 
collect within one year, we may make 
adjustments to the Working Capital re-
quirements. 

(ii) Long-Term Debt. The Company’s 
Long-Term Debt must not be greater 
than twice its Equity. 

(iii) Equity (net worth). The Com-
pany’s Equity must be: 

(A) The greater of: 
(1) 50 percent of its Long-Term Debt; 

or 
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(2) 90 percent of its Equity as shown 
on the last audited balance sheet, 
dated not earlier than six months be-
fore the date of issuance of the Letter 
Commitment; or 

(B) Such other amount as may be 
specified by us. 

(2) Lessee or charterer as operator. 
Where a lessee or charterer is to be the 
Vessel operator, minimum require-
ments at Closing usually are as fol-
lows: 

(i) Working Capital. The operator’s 
Working Capital requirement will be 
the same as that which would have 
otherwise been imposed on the owner 
as operator under paragraph (f)(1)(i) of 
this section and based on the same 
premise stated in that paragraph. 

(ii) Long-Term Debt. The operator’s 
Long-Term Debt will be the same as 
that which would have otherwise been 
imposed on the owner as operator 
under paragraph (f)(1)(ii) of this sec-
tion. 

(iii) Equity (net worth). The opera-
tor’s equity requirement will be the 
same as that which would have other-
wise been imposed on the owner as op-
erator under paragraph (f)(1)(iii) of this 
section. 

(iv) The owner’s Equity shall at least 
be equal to the difference between the 
Capitalizable Cost or Depreciated 
Capitalizable Cost of the Vessel (which-
ever is applicable) and the total 
amount of the Guarantees. 

(3) Owner as General Shipyard Facil-
ity. Where the owner of Shipyard 
Project is a General Shipyard Facility, 
minimum requirements at Closing will 
be the same as those set forth in para-
graph (f)(1) of this section for an owner 
as operator. 

(g) Adjustments to financial require-
ments at Closing. If the owner, although 
not operating a Vessel, assumes any of 
the operating responsibilities, we may 
adjust the respective Working Capital 
and Equity requirements of the owner 
and operator, otherwise applicable 
under paragraph (f) of this section, by 
increasing the requirements of the 
owner and decreasing those of the oper-
ator by the same amount. 

(h) Subordinated debt considered to be 
Equity. With our consent, part of the 
Equity requirements applicable under 
paragraphs (c) and (f) of this section 

may be satisfied by debt, fully subordi-
nated as to the payment of principal 
and interest on the Secretary’s Note 
and any claims secured as provided for 
in the Security Agreement or the 
Mortgage. Repayment of subordinated 
debt may be made only from funds 
available for payment of dividends or 
for other distributions, in accordance 
with requirements of the Title XI Re-
serve Fund and Financial Agreement 
(described in § 298.35). Such subordi-
nated debt shall not be secured by any 
interest in property that is security for 
Guarantees under Title XI, unless the 
Obligor and the lender enter into a 
written agreement, satisfactory to us, 
providing, among other things, that if 
any Title XI financing or advance by us 
to the Obligor shall occur in the future, 
such security interest of the lender 
shall become subordinated to any in-
debtedness to us incurred by the Obli-
gor and to any security interest ob-
tained by us in that property or other 
property, with respect to the subse-
quent indebtedness. 

(i) Modified requirements. We may 
waive or modify the financial terms or 
requirements otherwise applicable 
under this section and §§ 298.35 and 
298.42, upon determining that there is 
adequate security for the Guarantees. 
We may impose similar financial re-
quirements on any Person providing 
other security for the Guarantees. 

[65 FR 45152, July 20, 2000, as amended at 68 
FR 62538, Nov. 5, 2003; 69 FR 61451, Oct. 19, 
2004] 

§ 298.14 Economic soundness. 

(a) Economic Evaluation. We shall not 
issue a Letter Commitment for guaran-
tees unless we find that the proposed 
project, regarding the Vessel(s) or 
Shipyard Project for which you seek 
Title XI financing or refinancing, will 
be economically sound. The economic 
soundness and your ability to repay 
the Obligations will be the primary 
basis for our approval of a Letter Com-
mitment. We will consider the value of 
the collateral for which we will issue 
the Obligations as only a secondary 
consideration in determining your abil-
ity to repay the Obligations. 

(b) Basic feasibility factors. In making 
the economic soundness findings, we 
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shall consider all relevant factors, in-
cluding, but not limited to: 

(1) The need in the particular seg-
ment of the maritime industry for new 
or additional capacity, including any 
impact on existing equipment for 
which a guarantee under this title is in 
effect; 

(2) The market potential for the em-
ployment of the Vessel or utilization of 
the Shipyard Project of a General Ship-
yard Facility over the life of the guar-
antee; 

(3) Projected revenues and expenses 
associated with employment of the 
Vessel or utilization of the Shipyard 
Project of a General Shipyard Facility; 

(4) Any charters, contracts of af-
freightment, transportation agree-
ments, or similar agreements or under-
takings relevant to the employment of 
the Vessel or utilization of the Ship-
yard Project of a General Shipyard Fa-
cility; 

(5) For inland waterways, the need 
for technical improvements including 
but not limited to increased fuel effi-
ciency, or improved safety; and 

(6) Other relevant criteria. 
(c) Project Feasibility. To demonstrate 

the economic feasibility of the project 
over the Guarantee period, you must 
submit the following information: 

(1) Purpose. A detailed purpose for the 
obligations to be guaranteed. 

(2) Necessary exhibits. Necessary ex-
hibits to support your project feasi-
bility as supplements to the applica-
tion. 

(3) Relevant market information. Infor-
mation regarding the relevant market 
including a written narrative of the 
market (or potential market) for the 
project including full details on the fol-
lowing, as applicable: 

(i) Nature and amount of cargo/pas-
sengers available for carriage and your 
projected share (provide also the num-
ber of units; that is containers, trail-
ers, etc.); 

(ii) Services or routes in which the 
Vessel(s) will be employed, including 
an itinerary of ports served, with the 
arrival and departure times, sea time, 
port time, hours working or idle in 
port, off hire days and reserve or con-
tingency time, proposed number of an-
nual sailings and number of annual 
working days for the Vessel(s) or, with 

respect to Shipyard Project, how the 
equipment will be employed; 

(iii) Suitability of the Vessel(s) or 
Shipyard Project for their anticipated 
use; 

(iv) Significant factors influencing 
your expectations for the future mar-
ket for the Vessel(s) or Shipyard 
Project, for example, competition, gov-
ernment regulations, alternative uses, 
and charter rates; and 

(v) Particulars of any charters, con-
tracts of affreightment, transportation 
agreements, etc. You should supple-
ment the narrative by providing copies 
of any marketing studies and/or sup-
porting information (for instance, ex-
isting or proposed charters, contracts 
of affreightment, transportation agree-
ments, and letters of intent from pro-
spective customers). 

(vi) The potential for purchasing ex-
isting equipment of a reasonable condi-
tion and age from another source, in-
cluding information regarding: 

(A) Market assessment concerning 
the availability and cost of existing 
equipment that may be an alternative 
to new construction or the new Ship-
yard Project; 

(B) The cost of modification, recondi-
tioning, or reconstruction of existing 
equipment to make it suitable for in-
tended use; and 

(C) Descriptions of any bids or offers 
which you had made to purchase exist-
ing equipment, especially Vessels 
which currently are financed with Title 
XI Obligations including date of offer, 
Vessels, and amount of offer. 

(4) Revenues. A detailed statement of 
the revenues expected to be earned 
from the project based upon the infor-
mation in paragraph (c) of this section. 
Vessel revenue projections shall in-
clude shipping/hire rates for current 
market conditions or market condi-
tions expected to exist at the time of 
Vessel delivery taking into account 
seasonal or temporary fluctuations. 
The revenues shall be based on a real-
istic estimate of the Vessel(s) or the 
new Shipyard Project utilization rate 
and at a breakeven rate for the project. 
A justification for the utilization rate 
shall be supplied and should indicate 
the number of days per year allowed 
for maintenance, drydocking, inspec-
tion, etc. 
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(5) Expenses for Vessel financing. For 
applications for Vessel financing, a de-
tailed statement of estimated Vessel 
expenses including the following 
(where applicable): 

(i) Estimated Vessel daily operating 
expenses, including wages, insurance, 
maintenance and repair, fuel, etc. and 
a detailed projection of anticipated 
costs associated with long term main-
tenance of the Vessel(s) such as 
drydocking and major mid-life over-
hauls, with a time frame for these 
events over the period of the Guar-
antee; 

(ii) If applicable, a detailed break-
down of those expenses associated with 
the Vessel(s) voyage, such as port fees, 
agency fees and canal fees that are as-
sessed as a result of the voyage; and 

(iii) A detailed breakdown of annual 
capital costs and administrative ex-
penses, segregated as to: 

(A) Interest on debt; 
(B) Principal amortization; and 
(C) Salaries and other administrative 

expenses (indicate basis of allocation). 
(6) Expenses for a Shipyard Project. For 

applications for a Shipyard Project, a 
statement of estimated expenses re-
lated to the Shipyard Project, includ-
ing the following (where applicable): 

(i) A detailed breakdown of estimated 
daily operating expenses for the ship-
yard, such as wages, including staffing, 
and segregated as to straight-time, 
overtime and fringe benefits; utility 
costs; costs of stores, supplies, and 
equipment; maintenance and repair 
cost; insurance costs; and, other ex-
penses (indicate items included); and 

(ii) A detailed breakdown of annual 
capital costs and administrative ex-
penses, segregated as to: 

(A) Interest on debt; 
(B) Principal amortization; and 
(C) Salaries and other administrative 

expenses (indicate basis of allocation). 
(7) Forecast of Operations. Utilizing 

the revenues and expenses provided in 
paragraphs (c)(4),(5) and (6) of this sec-
tion, you shall provide a forecast of op-
erating cash flow, as defined in para-
graph (d)(4) of this section, for the 
Title XI project for the first full year 
of operations and the next four years. 
The cash flow statements should be 
footnoted to explain the assumptions 
used. 

(d) Objective Criteria. We must make a 
finding of economic soundness as to 
each project based on an assessment of 
the entire project. In order for the 
project to receive approval, we must 
determine that a project meets the fol-
lowing criteria: 

(1) The projected long-term demand 
(equal to length of time that you re-
quest financing) for the particular Ves-
sel(s) or new Shipyard Project to be fi-
nanced must exceed the supply of simi-
lar vessels or new shipyard project in 
the applicable markets. We will deter-
mine the supply of similar vessels and 
similar shipyard projects based on: 

(i) Existing equipment, 
(ii) Similar vessels or new shipyard 

project under construction, and 
(iii) The projected need for new 

equipment in that particular segment 
of the maritime industry. 

(2) We will base our determination of 
the project’s economic soundness on 
the following: 

(i) Conformity of your projections 
with our supply and demand analyses; 

(ii) Availability of charters, letters of 
intent, outstanding contractual com-
mitments, contracts of affreightment, 
transportation agreements or similar 
agreements or undertakings; and 

(iii) Your existing market share com-
pared with the market share necessary 
to meet projected revenues. 

(3) In cases where market conditions 
are temporarily inadequate for you to 
service the Obligation indebtedness at 
the time of Vessel delivery, or comple-
tion of the Shipyard Project, we may 
approve your application only if you 
have sufficient outside sources of cash 
flow to service your indebtedness dur-
ing this temporary period. 

(4) With respect to the asset for 
which Obligations are to be issued, the 
operating cash flow to Obligation debt 
service ratio over the term of the Guar-
antee must be in excess of 1:1. Oper-
ating cash flow means revenues less op-
erating and capital expenses including 
taxes paid but exclusive of interest, ac-
crued taxes, depreciation and amortiza-
tion for the Title XI asset. Debt service 
means interest plus principal. 

§ 298.15 Investigation fee. 
(a) In general. Before we issue a Let-

ter Commitment, you shall pay us an 
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investigation fee. The Letter Commit-
ment will state the fee which is based 
on the formula in paragraph (b) of this 
section. 

(1) The investigation fee covers the 
cost of the investigation of the project 
described in the application and the 
participants in the project, the ap-
praisal of properties offered as secu-
rity, Vessel inspection during construc-
tion, reconstruction, or reconditioning 
(where applicable) and other adminis-
trative expenses. 

(2) If, for any reason, we disapprove 
the application, you shall pay one-half 
of the investigation fees. 

(b) Base Fee. (1) The investigation fee 
shall be one-half (1⁄2) of one percent on 
Obligations to be issued up to and in-
cluding $10,000,000, plus 

(2) One-eighth (1⁄8) of one percent on 
all Obligations to be issued in excess of 
$10,000,000. 

(c) Credit for filing fee. You will re-
ceive credit for the $5,000 filing fee that 
you paid upon filing the original appli-
cation (described in § 298.3) towards the 
investigation fee. 

§ 298.16 Substitution of participants. 
(a) You may request our permission 

to substitute participants to a Mort-
gage and/or Security Agreement in a fi-
nancing that is receiving assistance au-
thorized by Title XI of the Act. 

(b) A non-refundable fee of $3,000 is 
due, payable at the time of the request. 
The fee defrays all costs of processing 
and reviewing a joint application by a 
mortgagor and/or Obligor and a pro-
posed transferee of a Vessel or Ship-
yard Project, which is security for 
Title XI debt, if the proposed trans-
feree is to assume the Mortgage and/or 
the Security Agreement. 

§ 298.17 Evaluation of applications. 
(a) In evaluating project applica-

tions, we shall also consider whether 
the application provides for: 

(1) The capability of the Vessel(s) 
serving as a naval and military auxil-
iary in time of war or national emer-
gency. 

(2) The financing of the Vessel(s) 
within one year after delivery. 

(3) The acquisition of Vessel(s) cur-
rently financed under Title XI by as-
sumption of the total obligation(s). 

(4) The Guarantees extend for less 
than the normal term for that class of 
vessel. 

(5) In the case of an Eligible Ship-
yard, the capability of the shipyard to 
engage in naval vessel construction in 
time of war or national emergency. 

(6) In the case of Shipyard Project, 
the Guarantees extend for less than the 
technological life of the asset. 

(b) In determining the amount of eq-
uity which you must provide, we will 
consider, among other things, the fol-
lowing: 

(1) Your financial strength; 
(2) Adequacy of collateral; and 
(3) The term of the Guarantees. 

§ 298.18 Financing Shipyard Projects. 

(a) Initial criteria. We may issue Guar-
antees to finance a Shipyard Project at 
a General Shipyard Facility. We may 
approve such Guarantees after we con-
sider whether the Guarantees will re-
sult in shipyard modernization and 
support increased productivity. 

(b) Detailed statement. You must pro-
vide a detailed statement, with the 
Guarantee application, which will pro-
vide the basis for our consideration. 

(c) Required conditions. We shall ap-
prove your application for loan guaran-
tees under this section if we determine 
the following: 

(1) The term for such Guarantees will 
not exceed the reasonable economic 
useful life of the collective assets 
which comprise this Shipyard Project; 

(2) There is sufficient collateral to 
secure the Guarantee; and 

(3) Your application will not prevent 
us from guaranteeing debt for a Ship-
yard Project that, in our sole opinion, 
will serve a more desirable use of ap-
propriated funds. In making this deter-
mination, we will consider: 

(i) The types of vessels which will be 
built by the shipyard, 

(ii) The productivity increases which 
will be achieved, 

(iii) The geographic location of the 
shipyard, 

(iv) The long-term viability of the 
shipyard, 

(v) The soundness of the financial 
transaction, 

(vi) Any financial impact on other 
Title XI transactions, and 
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(vii) The furtherance of the goals of 
the Shipbuilding Act. 

§ 298.19 Financing Eligible Export Ves-
sels. 

(a) Notification to Secretary of Defense. 
(1) We will provide prompt notice of 
our receipt of an application for a loan 
Guarantee for an Eligible Export Ves-
sel to the Secretary of Defense. 

(2) During the 30-day period, begin-
ning on the date on which the Sec-
retary of Defense receives such notice, 
the Secretary of Defense may dis-
approve the loan guarantee if the Sec-
retary of Defense makes an assessment 
that the Vessel’s potential use may 
cause harm to United States national 
security interests. 

(3) The Secretary of Defense may not 
disapprove a loan Guarantee under this 
section solely on the basis of the type 
of vessel to be constructed with the 
loan Guarantee. The authority of the 
Secretary of Defense to disapprove a 
loan Guarantee under this section may 
not be delegated to any official other 
than a civilian officer of the Depart-
ment of Defense appointed by the 
President, by and with the advice and 
consent of the Senate. We will not ap-
prove a loan guarantee disapproved by 
the Secretary of Defense. 

(b) Vessel eligibility. We may not ap-
prove a Guarantee for an Eligible Ex-
port Vessel unless: 

(1) We find that the construction, re-
construction, or reconditioning of the 
Vessel will aid in the transition of 
United States shipyards to commercial 
activities or will preserve shipbuilding 
assets that would be essential in time 
of war or national emergency; 

(2) The owner of the Vessel agrees 
with us that the Vessel shall not be 
transferred to any country designated 
by the Secretary of Defense as a coun-
try whose interests are hostile to the 
interests of the United States; and 

(3) We determine that the countries 
in which the shipowner, its charterers, 
guarantors, or other financial interests 
supporting the transaction, if any, 
have their chief executive offices or 
have located a substantial portion of 
their assets, present an acceptable fi-
nancial or legal risk to our collateral 
interests. Our determination will be 
based on confidential risk assessments 

provided by the Inter-Agency Country 
Risk Assessment System and will take 
into account any other factors related 
to the loan guarantee transaction that 
we deem pertinent. 

Subpart C—Guarantees 
§ 298.20 Term, redemptions, and inter-

est rate. 
(a) In general. The maturity date of 

the Obligations must be satisfactory to 
us and must not exceed the anticipated 
physical and economic life of the Ves-
sel or Vessels or Shipyard Project, and 
may be less than but no more than: 

(1) Twenty-five years from the date 
of delivery from the shipbuilder of a 
single new Vessel which is to be secu-
rity for Guarantees; 

(2) Twenty-five years from the date 
of delivery from the shipyard of the 
last of multiple Vessels which are to be 
security for the Guarantees but that 
the amount of the Guarantees will re-
late to the amount of the depreciated 
actual cost of the multiple Vessels as 
of the Closing; 

(3) The later of twenty-five years 
from the date of original delivery of a 
reconstructed, or reconditioned Vessel 
which is to be security for the Guaran-
tees, or at the expiration of the re-
maining useful life of the Vessel, as we 
determine; or 

(4) The technological life of the Ship-
yard Project. 

(b) Required redemptions. Where mul-
tiple Vessels or multiple Shipyard 
Project assets are to be used as secu-
rity for the Guarantees, as set forth in 
paragraph (a) of this section, we may 
require payments of principal prior to 
maturity (redemptions) regarding all 
related Obligations, as we may deem 
necessary to maintain adequate secu-
rity for the Guarantees. 

(c) Interest rate. We will make a de-
termination as to the reasonableness of 
the interest rate of each Obligation, 
taking into account the range of inter-
est rates prevailing in the private mar-
ket for similar loans and the risks that 
we assume. 

§ 298.21 Limits. 
(a) Actual Cost basis. We will issue a 

guarantee on an amount of the Obliga-
tion satisfactory to us based on the 
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economic soundness of the transaction. 
The Obligation amount may be less 
than but not more than 75 percent or 
871⁄2 percent, whichever is applicable, 
under the provisions of section 
1104A(b)(2) or section 1104B(b)(2) of the 
Act of the Actual Cost of the Vessel or 
Vessels or Shipyard Project asset(s). 

(1) If minimum horsepower of the 
main engine is a requirement for Guar-
antees up to 871⁄2 percent of the Actual 
Cost, the standard for the horsepower 
will be continuous rated horsepower. 

(2) Where we refinance existing debt, 
the amount of new Obligations we issue 
for the existing debt may not exceed 
the lesser of: 

(i) The amount of outstanding debt 
being refinanced (whether or not re-
ceiving assistance under Title XI); or 

(ii) Seventy-five or 871⁄2 percent, 
whichever is applicable, of the Depre-
ciated Actual Cost of the Vessel or 
Shipyard Project with respect to which 
the new Obligations are being issued. 

(b) Actual Cost items. Actual Cost is 
comprised essentially of those items 
which would customarily be capitalized 
as Vessel or Shipyard Project construc-
tion costs such as designing, engineer-
ing, constructing (including perform-
ance bond premiums that we approve), 
inspecting, outfitting and equipping. 

(1) Cost items include those items 
usually specified in Vessel or Shipyard 
Project construction contracts, e.g., 
changes and extras, cost of owner fur-
nished equipment, shoreside spare 
parts and commitment fees and inter-
est on the Obligations or other bor-
rowings incurred during the construc-
tion period (excluding interest paid on 
subordinated debt considered to be Eq-
uity), and less income realized from in-
vestment of Escrow Fund deposits dur-
ing the construction period. 

(2) Commissions (which represent a 
portion of the total shipyard contract 
price) may be included in the foreign 
equipment and services amount of the 
Actual Cost of an export project, pro-
vided: 

(i) A majority of the work done by 
the parties receiving the commissions 
is in the form of design and engineering 
work, and 

(ii) The commissions represent a 
small amount of the total contract 
price. 

(3) You may include Guarantee Fees 
determined in accordance with the pro-
visions of section 1104(e) of the Act as 
an item of Actual Cost. 

(4) In approving an item of Actual 
Cost, we will consider all pertinent fac-
tors. 

(c) Items excludible from Actual Cost. 
Actual Cost shall not include any other 
costs such as the following: 

(1) Legal fees or expenses; 
(2) Accounting fees or expenses; 
(3) Commitment fees or interest 

other than those specifically allowed; 
(4) Fees, commissions or charges for 

granting or arranging for financing; 
(5) Fees or charges for preparing, 

printing and filing an application for 
Title XI Guarantees and supporting 
documents, for services rendered to ob-
tain approval of the application and for 
preparing, printing and processing doc-
uments relating to the application for 
Guarantees; 

(6) Underwriting or trustee’s fees; 
(7) Foreign, federal, state or local 

taxes, user fees, or other governmental 
charges; 

(8) Investigation fee determined in 
accordance with section 1104(f) of the 
Act and § 298.15; 

(9) Predelivery Vessel operating ex-
penses, Vessel insurance premiums and 
other items which may not be properly 
capitalized by the owner as costs of the 
Vessel under GAAP; 

(10) The cost of the condition survey 
required by § 298.11(f) and all work nec-
essary to meet the standards set forth 
in that paragraph; 

(11) The cost to the Shipowner of a 
Vessel which is to be reconstructed, or 
reconditioned, e.g., cost of acquisition 
or repair work; 

(12) Generally, any amount payable 
to the shipyard for early delivery of 
the Vessel; 

(13) Generally, any amount payable 
to the manufacturer of the Shipyard 
Project for early delivery of the equip-
ment to the General Shipyard Facility; 

(14) Predelivery Shipyard Project ex-
penses which may not be properly cap-
italized by the General Shipyard Facil-
ity as costs of the Shipyard Project 
under GAAP; and 

(15) The cost of major foreign compo-
nents and other foreign components for 

VerDate Aug<31>2005 12:36 Nov 19, 2008 Jkt 214195 PO 00000 Frm 00199 Fmt 8010 Sfmt 8010 Y:\SGML\214195.XXX 214195er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



190 

46 CFR Ch. II (10–1–08 Edition) § 298.22 

which there is no waiver and their as-
sembly when comprising any part of 
the hull and superstructure of a Vessel. 

(d) Substantiation of Actual Cost. (1) 
Before we make distribution from the 
Escrow Fund or Construction Fund (de-
scribed in §§ 298.33 and 298.34), and prior 
to our final Actual Cost determination 
for each Vessel or Shipyard Project, 
you must submit to us documents sub-
stantiating all claimed costs eligible 
under paragraph (b) of this section or, 
alternatively, appropriate certification 
of such costs by an agent who has re-
ceived our approval. 

(2) These documents may include, but 
need not be limited to, copies of in-
voices, change orders, subcontracts, 
and where we require, statements from 
independent certified or independent li-
censed public accountants that the 
costs for which you seek payment or 
reimbursement were actually paid or 
are payable for the construction of a 
Vessel or Shipyard Project. 

(3) You must summarize, index and 
arrange these documents according to 
cost categories by following the direc-
tions contained in our forms. 

(e) Escalation as part of Actual Cost. 
Escalation clauses in construction con-
tracts shall be subject to our approval. 
After a review of the base contract 
price and the escalation clauses, we 
shall, in order to estimate the Actual 
Cost amount to be stated in the Letter 
Commitment, add to the approved base 
contract price the amount of estimated 
escalation as approved by us. We must 
subsequently approve the amount of es-
calation cost you claimed as a compo-
nent of Actual Cost. 

(f) Monies received in respect of con-
struction. (1) If you or any Person act-
ing on your behalf, from time to time 
receives moneys due for construction 
of a Vessel or Shipyard Project (de-
scribed in the Security Agreement) 
from the shipbuilder, guarantors, sure-
ties or other Persons, you shall give us 
written notice of such fact. 

(2) As long as we have not paid the 
Guarantees, you or other recipient 
shall promptly deposit these moneys 
with us to be held by the Depository in 
accordance with the Depository Agree-
ment. 

(3) We will determine the extent to 
which Actual Cost is to be reduced by 
these moneys. 

(4) In no event shall Actual Cost be 
reduced with respect to payments by 
the shipyard to a Vessel or Shipyard 
Project owner of liquidated damages 
for late delivery of the Vessel or Ship-
yard Project . 

(5) If we have paid the Guarantees, 
you or other recipient must promptly 
pay these moneys, including any liq-
uidated damages, to us for deposit into 
the Maritime Guaranteed Loans ac-
count. 

(g) Depreciated Actual Cost. After a 
Vessel or Shipyard Project has been de-
livered or redelivered (in the case of re-
construction or reconditioning), the 
limitation on the amount of Guaran-
tees will be 75 or 871⁄2 percent, which-
ever is applicable, of the Depreciated 
Actual Cost of the Vessel or Shipyard 
Project. 

[65 FR 45152, July 20, 2000, as amended at 67 
FR 61282, Sept. 30, 2002] 

§ 298.22 Amortization of Obligations. 
(a) Generally, after delivery or com-

pletion of Shipyard Project, and until 
maturity of the Obligations, provisions 
of the Trust Indenture or other part of 
the Documentation require you to 
make periodic payment of principal 
and interest on the Obligations. 

(b) Usually, the payment of principal 
(amortization) shall be made semi-an-
nually, but in no event, less frequently 
than on an annual basis, and in either 
case the amortization shall be in equal 
payments of principal (level principal), 
unless we consent to the periodic pay-
ment of a constant aggregate amount, 
comprised of both interest and prin-
cipal components which are variable in 
amount (level payment). No other pro-
posed method of amortization will be 
allowed which would reduce the 
amount of periodic amortization below 
that determined under the level prin-
cipal or level payment basis at any 
time prior to maturity of the Obliga-
tions, except where: 

(1) You can demonstrate to our satis-
faction that there will be adequate 
funds to discharge the Obligations at 
maturity; 

(2) You establish a fund with the De-
pository in which you deposit an equal 
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annual amount necessary to redeem 
the outstanding Obligations at matu-
rity; or 

(3) With regard to Eligible Export 
Vessels, in accordance with such other 
terms as we determine to be more fa-
vorable and to be compatible with ex-
port credit terms offered by foreign 
governments for the sale of vessels 
built in foreign shipyards. 

[65 FR 45152, July 20, 2000, as amended at 67 
FR 61282, Sept. 30, 2002] 

§ 298.23 Refinancing. 

(a) We may approve guarantees of Ob-
ligations to be secured by one or more 
Vessels or a Shipyard Project issued to 
refinance existing Title XI debt for ei-
ther Vessels or for Shipyard Project 
and existing non-Title XI debt, so long 
as the existing debt has been pre-
viously issued for one of the purposes 
set forth in sections 1104(a)(1) through 
(4) of the Act. Section 1104 (a) (1) of the 
Act requires that, if the existing in-
debtedness was incurred more than one 
year after the delivery or redelivery of 
the related Vessel or Shipyard Project, 
the proceeds of such Obligations will be 
applied to the construction, recon-
struction or reconditioning of other 
Vessels or Shipyard Project or as pro-
vided in § 298.24. 

(b) We shall require any security lien 
on the Vessel(s) or Shipyard Project to 
be discharged immediately before we 
place a Mortgage or other security in-
terest on any of the above assets. You 
must satisfy all necessary eligibility 
requirements as set forth in subpart B 
of this part, including economic sound-
ness. 

§ 298.24 Financing a Vessel more than 
a year after delivery. 

(a) We may approve Guarantees for a 
Vessel which has been delivered (or re-
delivered in the case of reconstruction 
or reconditioning of a Vessel) more 
than one year prior to the issuance of 
the Guarantees only if: 

(1) The issuance of the Guarantees 
would otherwise satisfy the require-
ments of the Act and the regulations in 
this part, and 

(2) The proceeds of the Obligation fi-
nancing such existing Vessel are used 
to finance: 

(i) The construction, reconstruction, 
or reconditioning of a different Vessel 
within one year of that Vessel’s deliv-
ery or redelivery, as the case may be, 
or 

(ii) Facilities or equipment per-
taining to marine operations. Such fa-
cilities or equipment must be of a spe-
cialized nature, used principally for 
servicing vessels and in handling wa-
terborne cargo in the close proximity 
of the berthing area, excluding over- 
the-road equipment (other than chassis 
and containers), permanent or 
semipermanent structures and real es-
tate, as well as new or less than one 
year old. 

(b) At the Closing of Guarantees cov-
ered by this section, you must deposit 
the proceeds of the Obligation into an 
Escrow Fund established to pay for the 
cost unless you demonstrate to our sat-
isfaction that all such costs have been 
paid. 

§ 298.25 Excess interest or other con-
sideration. 

We shall not execute Guarantees if 
any agreement in the Documentation 
directly or indirectly provides for: 

(a) The payment to an Obligee of in-
terest, or other compensation for serv-
ices which have not been performed, in 
a manner that such compensation or 
payment is being provided as interest 
in excess of the rate approved by us; or 

(b) Grants of security to an Obligee 
in addition to the Guarantees. 

§ 298.26 Lease payments. 
You must obtain our approval of the 

amount and conditions of lease or char-
ter hire payments if the payment of 
principal and interest on Obligations 
would be dependent, in any way, upon 
the lease or charter hire payments for 
a Vessel or Shipyard Project. 

§ 298.27 Advances. 
(a) In general. (1) In accordance with 

section 207 and Title XI of the Act, we 
have the discretion to make or commit 
to make an advance or payment of 
funds to, or on behalf of the owner, or 
operator or directly to any other per-
son or entity for items, including, but 
not limited to: 

(i) Principal, 
(ii) Interest, 
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(iii) Insurance, and 
(iv) Other vessel-related expenses or 

fees. 
(2) We will make advances or pay-

ments only to protect, preserve or im-
prove the collateral held as our secu-
rity for Title XI debt. 

(3) When requesting an advance, you 
must demonstrate that: 

(i) Your problems are short term (less 
than two years) by using market and 
cash flow analysis and other projec-
tions. 

(ii) An advance(s), would assist you 
over temporary difficulties; and 

(iii) There is adequate collateral for 
the advance. 

(b) Filing requirements. (1) You shall 
apply for an advance or other payment 
as early as is reasonably possible. 

(2) Principal and interest payments. We 
must receive a request for an advance 
for principal and interest payments at 
least 30 days before the initial payment 
date. 

(3) Insurance payments. We must re-
ceive a request for an advance of insur-
ance payments at least 30 days before a 
renewal or termination date. 

(4) Extenuating circumstances. We may 
consider requests for assistance with 
less notice, upon written documenta-
tion of extenuating circumstances. 

(5) Supporting data. Any requests for 
assistance must be accompanied by 
supporting data regarding: 

(i) Need for the advance, 
(ii) Financial assistance you sought 

from other sources, 
(iii) The measures that you are tak-

ing and have taken to alleviate the sit-
uation, 

(iv) Financial projections, 
(v) Proposed term of the repayment, 
(vi) Current and projected market 

conditions, 
(vii) Information on other available 

collateral, 
(viii) Liens and other creditor infor-

mation, and 
(ix) Any other information which we 

may request. 

Subpart D—Documentation 

§ 298.30 Nature and content of Obliga-
tions. 

(a) Single page. An Obligation, in the 
form of a note, bond of any type, or 

other debt instrument, when engraved, 
printed or lithographed on a single 
sheet of paper must include on its face 
the: 

(1) Name of the Obligor, 
(2) Principal sum, 
(3) Rate of interest, 
(4) Date of maturity, and 
(5) Guarantee of the United States, 

authenticated by the Indenture Trust-
ee, if any. 

(b) Several pages. If the Obligation is 
typewritten, printed or reproduced by 
other means on several pages of paper, 
the Guarantee of the United States and 
the authentication certificate of the 
Indenture Trustee, if any, may appear 
at the end of the typewritten Obliga-
tion. 

(c) Rights and responsibilities. The in-
strument which is evidence of indebt-
edness shall also contain all informa-
tion necessary to apprise the Obligees 
of their rights and responsibilities in-
cluding, but not limited to: 

(1) Time and manner for payment of 
principal and interest, 

(2) Redemptions, 
(3) Default procedure, and 
(4) Notification (in case of registered 

Obligations) of sale or other transfer of 
the instruments. 

§ 298.31 Mortgage. 
(a) In general. Under normal cir-

cumstances, a Guarantee shall not be 
endorsed on any Obligation until we re-
ceive satisfactory evidence that we 
hold a Mortgage in one or more Vessels 
or a Mortgage or other security inter-
est in the Shipyard Project. During 
construction of a new Vessel or any 
Shipyard Project, a security interest 
may be perfected by a filing under the 
Uniform Commercial Code. 

(b) Ensuring validity of security inter-
est. In order to ensure that our Mort-
gages or other security interests are 
valid and enforceable, we shall require 
that the Obligor obtain legal opinions, 
in form and substance satisfactory to 
us, from independent, outside legal 
counsel satisfactory to us, including 
foreign independent outside legal 
Counsel for Eligible Export Vessels, 
which opinions shall state, among 
other things, that the Mortgage or 
other security interest(s) are valid and 
enforceable: 
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(1) In the country in which the Vessel 
is documented (or, in the case of a se-
curity interest, in jurisdictions accept-
able to us); 

(2) In the United States; and 
(3) For vessels operating on specified 

trade routes, in the country or coun-
tries involved in this service, unless we 
determine that those destinations are 
too numerous, in which case, we will 
instead require an opinion of foreign 
validity and enforceability in the Ves-
sel’s primary port of operation. 

(c) Alternative forms of security. In the 
case where a Mortgage or security in-
terest on the financed assets may not 
be available or enforceable, we will re-
quire alternative forms of security. 

(d) Mortgage in our favor. The Secu-
rity Agreement shall provide that upon 
delivery of a new Vessel or upon final 
completion of the Shipyard Project, or 
at the time Guarantees are issued with 
respect to an existing Vessel or the 
Shipyard Project, a Mortgage on the 
Vessel and a Mortgage or other secu-
rity interest on the Shipyard Project 
will be executed in our favor, unless we 
determine that a Mortgage or a secu-
rity interest is not available or en-
forceable in accordance with paragraph 
(c) of this section. 

(e) Filing. You must file the Mortgage 
with the United States Coast Guard’s 
National Vessel Documentation Cen-
ter. You must file the Mortgage for an 
Eligible Export Vessel with the proper 
foreign authorities. For assets of a 
General Shipyard Facility, you must 
file a Mortgage and security interest 
with the proper authorities within the 
appropriate state for recording. After 
you have recorded the Mortgage, you 
must deliver to us the Mortgage and 
evidence of the filing of the security 
interest. 

(f) Mortgage secured by multiple Ves-
sels. (1) When two or more Vessels are 
to be security for Guarantees, the Se-
curity Agreement may provide that 
one Mortgage relating to all the Ves-
sels (Fleet Mortgage) shall be executed, 
perfected and delivered to us by the Ob-
ligor. 

(2) If the Fleet Mortgage relates to 
undelivered Vessels, the Fleet Mort-
gage will be executed upon delivery of 
the first vessel. At the time of each 
subsequent Vessel delivery, the Obligor 

shall execute a supplement to the Fleet 
Mortgage which makes that Vessel 
subject to our Mortgage lien. 

(3) The Fleet Mortgage shall provide 
that payment by the Obligor of the en-
tire amount of Obligations covered or 
to be covered by Guarantees shall be 
required to discharge the Fleet Mort-
gage, regardless of the amount of the 
Secretary’s Note or Notes issued and 
outstanding at the time of execution 
and delivery of the Fleet Mortgage or 
the number of Vessels covered by the 
Fleet Mortgage. 

(4) The discharge date of the Fleet 
Mortgage shall be the maturity date of 
the Secretary’s Note. We may require, 
as authorized by section 1104(c)(2) of 
the Act, such payments of principal 
prior to maturity (redemptions), re-
garding all related Obligations, as 
deemed necessary to maintain ade-
quate security for the Guarantees. 

(5) Each Fleet Mortgage shall provide 
that in the event of constructive total 
loss, requisition of title or sale of any 
Vessel covered by the Fleet Mortgage, 
indebtedness represented by the Obli-
gations shall be paid, unless we other-
wise determine that there remains ade-
quate security for the Guarantees, and 
the Vessel shall be discharged from the 
Mortgage lien. 

(g) Adequacy of collateral. (1) Under 
normal circumstances, a First Pre-
ferred Mortgage on the Vessel(s) or 
Shipyard Project will be adequate se-
curity for the Guarantees. 

(2) If, however, we determine that the 
Mortgage on the Vessel(s) or Shipyard 
Project is not sufficient to provide ade-
quate security, as a condition to ap-
proving the Letter Commitment or 
processing the application, we may re-
quire additional collateral, such as a 
mortgage(s) on other vessel(s) or Ship-
yard Project or on other assets, special 
escrow funds, pledges of stock, char-
ters, contracts, notes, letters of credit, 
accounts receivable assignments, and 
guarantees. 

§ 298.32 Required provisions in docu-
mentation. 

(a) Performance under shipyard and 
related contracts. Generally, shipyard 
and related contracts must contain 
provisions for: 
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(1) Furnishing by the shipyard or 
contractor of the Shipyard Project of 
satisfactory insurance and a satisfac-
tory performance bond where Obliga-
tions are issued during the construc-
tion period, except that if the shipyard 
or contractor of the Shipyard Project 
demonstrates to our satisfaction that 
it has sufficient financial resources and 
operational capacity to complete the 
project, posting of a bond will not be 
required; 

(2) Allowing access to the Vessel or 
Shipyard Project, as well as all related 
work projects being performed by the 
contractor and subcontractors, to our 
representative, at all reasonable times, 
to inspect performance of the work and 
to observe trials and other tests for the 
purpose of determining that the Vessel 
or Shipyard Project is being con-
structed, reconstructed, or recondi-
tioned in accordance with contract 
plans and specifications approved by 
us; 

(3) Submitting to us, upon request, 
one set of shipyard plans, in form and 
substance satisfactory to us, for the 
Vessel or Shipyard Project as built; 

(4) Making periodic payments for the 
work in accordance with an agreed 
schedule, submitted by the shipyard or 
contractor, as appropriate, in a form 
acceptable to us, based on percentage 
of completion, after such percentage 
and satisfactory performance are cer-
tified by the Obligor, shipyard or con-
tractor, as appropriate, and our rep-
resentative as to each payment; 

(5) Prohibiting the use of proceeds 
from the sale of Obligations for the 
payment of work performed outside the 
shipyard, unless we consent in writing 
to such use; and 

(6) Requiring that all components of 
the hull and superstructure of a U.S.- 
documented Vessel and an Eligible Ex-
port Vessel shall be assembled in the 
United States. 

(7) If Obligation will not be issued 
during the construction period of the 
Vessel and Shipyard Project, requiring 
that shipyard-related contracts shall 
generally include the provisions speci-
fied in paragraphs (a)(2), (a)(3) and 
(a)(6) of this section. 

(b) Assignments and general covenants 
from Obligor to us. The Obligor shall as-
sign rights and shall covenant with us, 

as we require, including, but not lim-
ited to, the following: 

(1) Assignment of all or part of the 
right, title and interest under the con-
struction contract and related con-
tracts, except those rights expressly re-
served therein by the Obligor relating 
to such things as patent infringement 
and liquidated damages; 

(2) Assignment of rights to receive all 
moneys which from time to time be-
come due regarding Vessel or Shipyard 
Project construction; 

(3) Assignment, where applicable, of 
all or a part of the bareboat charter, 
time charter, contracts of affreight-
ment or other agreements relating to 
the use of the Vessel or Shipyard 
Project and all hire payable to the Ob-
ligor, and delivery to us of required 
consents by appropriate parties to any 
such assignments; 

(4) Covenants relating to the filing of 
satisfactory evidence of continuing 
United States citizenship, in accord-
ance with 46 CFR part 355, with the ex-
ception of Eligible Export Vessels and 
shipyards with Shipyard Projects; war-
ranty of Vessel or Shipyard Project 
title free from all liens other than 
those specifically excepted; maintain-
ing United States documentation of 
the Vessel or documentation under the 
laws of a country other than the 
United States with regard to an Eligi-
ble Export Vessel; compliance with the 
provisions of 46 U.S.C. 31301–31343, ex-
cept that Eligible Export Vessels shall 
comply with the definition of a ‘‘pre-
ferred mortgage’’ in 46 U.S.C. 
31301(6)(B), requiring, among other 
things, that the Mortgage shall comply 
with the mortgage laws of the foreign 
country where the Vessel is docu-
mented and shall have been registered 
under those laws in a public register; 
Notice of Mortgage, payment of all 
taxes (except if being contested in good 
faith); annual financial statements au-
dited by independent certified or inde-
pendent licensed public accountant. 

(5) Covenants to keep records of con-
struction costs paid by or for the Obli-
gor’s account and to furnish us with a 
detailed statement of those costs, dis-
tinguishing between: 

(i) Items paid or obligated to be paid, 
attested to by independent certified 
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public accountants unless otherwise 
verified by us; and 

(ii) Costs of American and foreign 
materials (including services) in the 
hull and superstructure. 

(6) Covenants to maintain Marine 
and War Risk Hull and Machinery in-
surance on the Vessel or Eligible Ex-
port Vessel in an amount equal to 110% 
of the outstanding Obligations or up to 
the full commercial value of the Vessel 
or Eligible Export Vessel, whichever is 
greater; Marine and War Risk Protec-
tion and Indemnity insurance; Interim 
War Risk Binders for Hull and Machin-
ery, and Protection and Indemnity cov-
erages underwritten by us as author-
ized by Title XII of the Act; and such 
additional insurance as may be re-
quired by us. All insurance required to 
be maintained shall be placed with the 
United States Government and Amer-
ican and/or British (and/or other for-
eign, if permitted by us by prior writ-
ten notice) insurance companies, un-
derwriters’ associations or under-
writing funds approved by us through 
marine insurance brokers and/or under-
writing agents approved by us. All in-
surance required to be maintained 
shall be placed under the latest (at the 
time of issue) forms of American Insti-
tute of Marine Underwriters policies 
approved by us and/or under such other 
forms of policies which we may approve 
in writing and/or policies issued by or 
for us insuring the Vessel or Eligible 
Export Vessel against the usual risks 
provided for under such forms, includ-
ing such amounts of increase value or 
other forms of ‘‘that total loss only’’ 
insurance permitted by the Hull and 
Machinery insurance policies; 

(7) Collateralize other debt due to us 
under other Title XI financings; 

(8) Covenants to maintain shipyard 
insurance on the Shipyard Project in 
an amount equal to 110% of the out-
standing Obligations or up to the full 
commercial value of the Shipyard 
Project, whichever is greater, and such 
additional insurance as may be re-
quired by us; and 

(9) Covenants to maintain additional 
types of insurance as may be required 
by us with respect to Eligible Export 
Vessels, i.e. political risk insurance, to 
cover such items as the political, fi-

nancial, and/or economic risk in a for-
eign country. 

§ 298.33 Escrow fund. 
(a) Escrow Fund Deposits. At the time 

of the sale of the Obligations, the Obli-
gor shall deposit with the Depository 
in an escrow fund (the ‘‘Escrow Fund’’) 
all of the proceeds of that sale unless 
the Obligor is entitled to withdraw 
funds under paragraph (b) of this sec-
tion. The Obligor must also deposit 
into the Escrow Fund on the Closing 
date an amount equal to six months in-
terest at the rate borne by the Obliga-
tions, unless we find the existence of 
adequate consideration or accept other 
consideration in lieu of the interest de-
posit. 

(b) Escrow Fund Withdrawals. You, as 
Obligor, may make a written request 
for us to disburse funds from the Es-
crow Fund. Within a reasonable time 
thereafter, we shall disburse directly to 
the Indenture Trustee, any Paying 
Agent for such Obligations, or any 
other Person entitled to payment any 
amount which you are obligated to pay 
or have paid, on account of the items 
and amounts or any other item ap-
proved by us, provided that we are sat-
isfied with the accuracy and complete-
ness of the information contained in 
the following submissions: 

(1) A responsible officer of the Obli-
gor shall deliver an officer’s certifi-
cate, in form and substance satisfac-
tory to us, stating that: 

(i) There is no default under the con-
struction contract or the Security 
Agreement; 

(ii) There have been no occurrences 
which have or would adversely and ma-
terially affect the condition of the Ves-
sel, its hull or any of its component 
parts, or the Shipyard Project; 

(iii) The amounts of the request are 
in accordance with the construction 
contract including the approved dis-
bursement schedule and each item in 
these amounts is properly included in 
our approved estimate of Actual Cost; 

(iv) With respect to the request, once 
the contractor is paid there will be no 
liens or encumbrances on the applica-
ble Vessel, its hull or component parts, 
or the Shipyard Project for which the 
withdrawal is being requested except 
for those already approved by us; and 
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(v) If the Vessel or Shipyard Project 
has already been delivered or com-
pleted, it is in class, if required, and is 
being maintained in the highest and 
best condition. The Obligor must also 
attach an officer’s certificate of the 
shipyard and other general contrac-
tors, in form and substance satisfac-
tory to us, stating that there are no 
liens or encumbrances as provided in 
paragraph (b)(1)(iv) of this section and 
attaching the invoices and receipts 
supporting each proposed withdrawal 
to our satisfaction. 

(2) No payment or reimbursement 
under this section shall be made: 

(i) To any Person until the total 
amount paid by or for the account of 
the Obligor from sources other than 
the proceeds of such Obligations equals 
at least 121⁄2 percent or 25 percent as 
applicable, of the Actual Cost of the 
Vessel or Shipyard Project is made; 

(ii) To the Obligor which would have 
the effect of reducing the total 
amounts paid by the Obligor pursuant 
to paragraph (b)(2)(ii) of this section; 
or 

(iii) To any Person on account of 
items, amounts or increases rep-
resenting changes and extras or owner 
furnished equipment, if any, unless 
such items, amounts and increases 
shall have been previously approved by 
us; provided, however, that when the 
amount guaranteed by us equals 75 per-
cent or less of the Actual Cost and the 
Obligor demonstrates to our satisfac-
tion the ability to pay in the remain-
ing 25 percent, or more, then after the 
initial 121⁄2 percent of Actual Cost has 
been paid by or on behalf of the Obligor 
for such Vessel or completed Shipyard 
Project and up to 371⁄2 percent of Ac-
tual Cost has been withdrawn from the 
Escrow Fund for such Vessel or Ship-
yard Project, the Obligor must pay the 
remaining Obligor’s equity of at least 
121⁄2 percent (as determined by us) be-
fore additional monies can be with-
drawn from the Escrow Fund relating 
to such Vessel or Shipyard Project. 

(3) We will not be required to make 
any disbursement except out of the 
cash available in the Escrow Fund. If 
any sale or payment on maturity re-
sults in a loss in the principal amount 
of the Escrow Fund invested in securi-
ties so sold or matured, the requested 

disbursement from the Escrow Fund 
shall be reduced by an amount equal to 
such loss, and the Obligor must pay to 
any Person entitled thereto, the bal-
ance of the requested disbursement 
from the Obligor’s funds other than the 
proceeds of such Obligations. 

(4) If we assume the Obligor’s rights 
and duties under the Obligations or we 
pay the Guarantees, all amounts in the 
Escrow Fund (including realized in-
come which has not yet been paid to 
the Obligor), shall be paid to us and be 
credited against any amounts due or to 
become due to us under the Security 
Agreement and the Secretary’s Note. 

(5) Other rights and duties with re-
spect to withdrawals from the Escrow 
Fund shall be set out in the closing 
documentation in form and substance 
satisfactory to us. 

(c) Investment and liquidation of the 
Escrow Fund. We may invest the Es-
crow Fund in obligations of the United 
States. We will deposit amounts in the 
Escrow Fund into an account with the 
U.S. Treasury Department and upon 
agreement with the Obligor, shall de-
liver to the U.S. Treasury Department 
instructions for the investment, rein-
vestment and liquidation of the Escrow 
Fund. We will have no liability to the 
Obligor for acting in accordance with 
such instructions. 

(d) Income on the Escrow Fund. Unless 
there is an existing default, any in-
come realized on the Escrow Fund shall 
be paid to the Obligor upon our receipt 
of such income. 

(e) Termination date of the Escrow 
Fund. The Escrow Fund shall termi-
nate 90 days after the delivery date of 
the last Vessel or Shipyard Project 
covered by the Security Agreement 
(the ‘‘Termination Date’’). In the event 
that on such date the payment of the 
full amount of the aggregate Actual 
Cost of all of the Vessels or Shipyard 
Project has not been made or the 
amounts with respect to such Actual 
Cost are not then due and payable, 
then we and the Obligor by written 
agreement shall extend the Termi-
nation Date for such period as we and 
the Obligor shall determine is suffi-
cient to allow for such contingencies. 
Any amounts remaining in the Escrow 
Fund on the Termination Date which 
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are in excess of 871⁄2 percent or 75 per-
cent of Actual Cost, as the case may 
be, shall be applied to retire a pro rata 
portion of the Obligations. 

[65 FR 45152, July 20, 2000, as amended at 67 
FR 61282, Sept. 30, 2002] 

§ 298.34 [Reserved] 

§ 298.35 Title XI Reserve Fund and Fi-
nancial Agreement. 

(a) Purpose. In order to provide us 
with further security and to ensure 
payment of the interest and principal 
due on the Obligations, we will require 
the Company to enter into a Title XI 
Reserve Fund and Financial Agreement 
(Agreement) at the first Closing at 
which the Company issues Obligations. 
We may waive or modify provisions of 
the Agreement based on our evaluation 
of the aggregate security for the Guar-
antees. 

(b) Financial covenants. There will be 
two sets of covenants. One set of cov-
enants will be imposed regardless of 
the Company’s financial condition (pri-
mary covenants). The other set of cov-
enants will be imposed only if the Com-
pany does not meet specific financial 
conditions (supplemental covenants). 
The primary and supplemental cov-
enants are to be set forth in the Agree-
ment. Covenants shall be imposed on 
the Company as follows: 

(1) Primary covenants. So long as 
Guarantees are in effect the Company 
shall not, without our prior written 
consent: 

(i) Make any distribution of earnings, 
except as may be permitted as follows: 

(A) From retained earnings in an 
amount specified in paragraph 
(b)(1)(i)(C) of this section, provided 
that, in the fiscal year in which the 
distribution of earnings is made there 
is no operating loss to the date of such 
payment of such distribution of earn-
ings, and there was no operating loss in 
the immediately preceding three fiscal 
years, or there was a one-year oper-
ating loss during the immediately pre-
ceding three fiscal years, but such loss 
was not in the immediately preceding 
fiscal year, and there was positive net 
income for the three year period; 

(B) If distributions of earnings may 
not be made under paragraph 
(b)(1)(i)(A) of this section, a distribu-

tion can be made in an amount equal 
to the total operating net income for 
the immediately preceding three fiscal 
year period, provided that: 

(1) There were no two successive 
years of operating losses; 

(2) There is no operating loss to the 
date of such distribution in the fiscal 
year in which such distribution is 
made; and 

(3) The distribution of earnings made 
would not exceed an amount specified 
in paragraph (b)(1)(i)(C) of this section; 

(C) Distributions of earnings may be 
made from earnings of prior years in an 
aggregate amount equal to 40 percent 
of the Company’s total net income 
after tax for each of the prior years, 
less any distributions that were made 
in such years; or the aggregate of the 
Company’s total net income after tax 
for such prior years, provided that, 
after making such distribution, the 
Company’s Long-Term Debt does not 
exceed its Net Worth. In computing net 
income for purposes of this paragraph 
(b)(1)(i)(C), extraordinary gains, such 
as gains from the sale of assets, will be 
excluded; 

(ii) Enter into any service, manage-
ment or operating agreement for the 
operation of the Vessel or the Shipyard 
Project (excluding husbanding type 
agreements), or appoint or designate a 
managing or operating agent for the 
operation of the Vessel or the Shipyard 
Project (excluding husbanding agents) 
unless approved by us; 

(iii) Sell, mortgage, transfer, or de-
mise charter the Vessel or the Ship-
yard Project or any assets to any non- 
Related Party except as permitted in 
paragraph (b)(1)(vii) of this section or 
sell, mortgage, transfer, or demise 
charter the Vessel or any assets to a 
Related Party, unless such transaction 
is at a fair market value as determined 
by an independent appraiser acceptable 
to us, and is a total cash transaction; 

(iv) Enter into any agreement for 
both sale and leaseback of the same as-
sets so sold unless the proceeds from 
such sale are at least equal to the fair 
market value of the property sold; 

(v) Guarantee, or otherwise become 
liable for the obligations of any other 
Person, except with respect to any un-
dertakings as to the fees and expenses 
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of the Indenture Trustee, except en-
dorsement for deposit of checks and 
other negotiable instruments acquired 
in the ordinary course of business and 
except as otherwise permitted in this 
section; 

(vi) Directly or indirectly embark on 
any new enterprise or business activity 
not directly connected with the busi-
ness of shipping or other activity in 
which the Company is actively en-
gaged; 

(vii) Enter into any merger or con-
solidation or convey, sell, demise char-
ter, or otherwise transfer, or dispose of 
any portion of its properties or assets 
(any and all of which acts are encom-
passed within the words ‘‘sale’’ or 
‘‘sold’’ as used in this section), pro-
vided that, the Company will not be 
deemed to have sold such properties or 
assets if the net book value of the ag-
gregate of all the assets sold by the 
Company during any period of 12 con-
secutive calendar months does not ex-
ceed ten percent of the total net book 
value of all of the Company’s assets; 
the Company retains the proceeds of 
the sale of assets for use in accordance 
with the Company’s regular business 
activities; and the sale is not otherwise 
prohibited by paragraph (b)(1)(iii) of 
this section. The Company may not 
consummate such sale without our 
prior written consent if the Company 
has not, prior to the time of such sale, 
submitted to us, as required, its most 
recently audited financial statements 
referred to in § 298.42(a) and any at-
tempt to consummate a sale absent 
such approval will be null and void ab 
initio. 

(2) Supplemental Covenants which may 
become applicable. Unless, after giving 
effect to such transaction or trans-
actions, during any fiscal year of the 
Company, the Company’s Working Cap-
ital is equal to at least one dollar, the 
Company’s Long-Term Debt does not 
exceed two times the Company’s Net 
Worth and the Company’s Net Worth is 
at least the amount specified by us, the 
Company shall not, without our prior 
written consent: 

(i) Withdraw any capital; 
(ii) Redeem any share capital or con-

vert any of the same into debt; 

(iii) Pay any dividend (except divi-
dends payable in capital stock of the 
Company); 

(iv) Make any loan or advance (ex-
cept advances to cover current ex-
penses of the Company), either directly 
or indirectly, to any stockholder, di-
rector, officer, or employee of the Com-
pany, or to any other Related Party; 

(v) Make any investments in the se-
curities of any Related Party; 

(vi) Prepay in whole or in part any 
indebtedness to any stockholder, direc-
tor, officer, or employee of the Com-
pany, or to any Related Party, which 
has a stated maturity of more than one 
year from such date; 

(vii) Increase any direct employee 
compensation (as defined in this para-
graph) paid to any employee in excess 
of $100,000 per annum; nor increase any 
direct employee compensation which is 
already in excess of $100,000 per annum; 
nor initially employ or re-employ any 
person at a direct employee compensa-
tion rate in excess of $100,000 per 
annum; provided, however, that begin-
ning with January 1, 2000 the $100,000 
limit may be increased annually based 
on the previous years’ closing Con-
sumer Price Index for All Urban Con-
sumers published by the Bureau of 
Labor Statistics. For the purpose of 
this paragraph, the term ‘‘direct em-
ployee compensation’’ is the total 
amount of any wage, salary, bonus 
commission, or other form of direct 
payment to any employee from all 
companies with guarantees under the 
Act as reported to the Internal Rev-
enue Service for any fiscal year. 

(viii) Acquire any fixed assets other 
than those required for the mainte-
nance of the Company’s existing assets, 
including normal maintenance and op-
eration of any vessel or vessels owned 
or chartered by the Company; 

(ix) Either enter into or become lia-
ble (directly or indirectly) under char-
ters and leases (having a term of six 
months or more) for the payment of 
charter hire and rent on all such char-
ters and leases which have annual pay-
ments aggregating in excess of an 
amount specified by us; 

(x) Pay any indebtedness subordi-
nated to the Obligations or to any 
other Title XI obligations; 
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(xi) Create, assume, incur, or in any 
manner become liable for any indebted-
ness, except current liabilities, or short 
term loans, incurred or assumed in the 
ordinary course of business as such 
business presently exists; 

(xii) Make any investment whether 
by acquisition of stock or indebtedness, 
or by loan, advance, transfer of prop-
erty, capital contribution, guarantee of 
indebtedness or otherwise, in any Per-
son, other than obligations of the 
United States, bank deposits or invest-
ments in securities of the character 
permitted for monies in the Title XI 
Reserve Fund; and, 

(xiii) Create, assume, permit or suffer 
to exist or continue any mortgage, 
lien, charge or encumbrance upon, or 
pledge of, or subject to the prior pay-
ment of any indebtedness, any of its 
property or assets, real or personal, 
tangible or intangible, whether now 
owned or thereafter acquired, or own or 
acquire, or agree to acquire, title to 
any property of any kind subject to or 
upon a chattel mortgage or conditional 
sales agreement or other title reten-
tion agreement, except loans, mort-
gages and indebtedness guaranteed by 
us under Title XI of the Act or related 
to the construction of a vessel ap-
proved for Title XI by us, and liens in-
curred in the ordinary course of busi-
ness as such business presently exists. 

(c) Title XI Reserve Fund Net Income. 
The Agreement shall provide that 
within 105 days after the end of its ac-
counting year, the Company will com-
pute its net income attributable to the 
operation of the Vessel(s) that were 
constructed, reconstructed, recondi-
tioned or refinanced with Title XI fi-
nancing assistance (Title XI Reserve 
Fund Net Income). The computation 
utilizes a ratio expressed as a percent-
age, and applies this percentage to the 
Company’s total net income after 
taxes. The numerator of the ratio is be 
the total original capitalized cost of all 
Company Vessels (whether leased or 
owned) which were constructed, recon-
structed, reconditioned or refinanced 
with the assistance of Guarantees. The 
denominator shall be the total original 
capitalized cost of all the Company’s 
fixed assets. In the case of Shipyard 
Project, the Agreement shall provide 
that within 105 days after the end of its 

accounting year, the Company shall 
submit its audited financial statements 
showing its net cash flow in a manner 
acceptable to us, in lieu of any other 
computation of Reserve Fund Net In-
come specified in this section for Ves-
sels. The net income after taxes, com-
puted in accordance with GAAP, will 
be adjusted as follows: 

(1) The depreciation expense applica-
ble to the accounting year shall be 
added back. 

(2) There shall be subtracted: 
(i) An amount equal to the principal 

amount of debt required to be paid or 
redeemed, and actually paid or re-
deemed by the Company (other than 
from the Title XI Reserve Fund) during 
the year; and 

(ii) The principal amount of Obliga-
tions retired or paid (as defined in the 
Security Agreement), prepaid or re-
deemed, in excess of the required re-
demptions or payments which may be 
used by the Company as a credit 
against future required redemptions or 
other required payments with respect 
to the Obligations. 

(d) Deposits. Unless the Company, as 
of the close of its accounting year, was 
subject to and in compliance with the 
financial requirements set forth in 
paragraph (b)(2) of this section, the 
Company shall make one or more de-
posits to us to be held by the Deposi-
tory (the Title XI Reserve Fund), as 
further provided for in the Depository 
Agreement. The amount of deposit as 
to any year, or period less than a full 
year, where applicable, will be deter-
mined as follows: 

(1) Fifty percent of the Title XI Re-
serve Fund Net Income, less an amount 
equal to 10% of the Company’s total 
original equity investment in the Ves-
sel or Vessels, (if the Company is the 
owner of the assets), will be deposited 
into the Title XI Reserve Fund. 

(2) In the case of Shipyard Project, 
the shipyard shall make a deposit at 
two percent of its net cash flow, as de-
fined by GAAP, and as shown on its au-
dited financial statements. 

(3) Any additional amounts that may 
be required pursuant to the Security 
Agreement or any other agreement in 
the documentation to which the Com-
pany is a party. 
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(4) Any additional amounts that may 
be required, pursuant to provisions of 
the Security Agreement or any other 
agreement in the documentation to 
which the Company is a party. 

(5) Irrespective of the Company’s de-
posit requirement, as stated in para-
graphs (d) (1) through (4) of this sec-
tion, the Company will not be required 
to make any deposits into the Title XI 
Reserve Fund if any of the following 
events will have occurred: 

(i) The Company will have discharged 
the Obligations and related Secretary’s 
Note and will have paid other sums se-
cured under the Security Agreement 
and Preferred Mortgage; 

(ii) All Guarantees with respect to 
outstanding Obligations will have ter-
minated pursuant to the provisions of 
the Security Agreements, other than 
by reason of payment of the Guaran-
tees; or 

(iii) The amount in the Title XI Re-
serve Fund, (including any securities 
at market value), is equal to, or in ex-
cess of 50 percent of the principal 
amount of outstanding Obligations. 

(e) Fund in lieu of Title XI Reserve 
Fund. If the Company has established a 
Capital Construction Fund (CCF), pur-
suant to section 607 of the Act, whether 
interim or permanent, at any time 
when a deposit would otherwise be re-
quired to be made into the Title XI Re-
serve Fund, and the Company elects to 
make such deposits to the CCF, the 
Company must enter into an agree-
ment, satisfactory to us, providing 
that all such deposits of assets therein 
will be security (CCF Security 
Amount) to the United States in lieu of 
the Title XI Reserve Fund. The deposit 
requirements of the Title XI Reserve 
Fund and Financial Agreement will be 
deemed satisfied by deposits of equal 
amounts in the CCF, and withdrawal of 
the CCF Security Amount will be sub-
ject to our prior written consent. If, for 
any reason, the CCF terminates prior 
to the payment of the Obligations, the 
Secretary’s Note and all other amounts 
due under or secured by the Security 
Agreement or Mortgage, the CCF Secu-
rity Amount will be deposited or rede-
posited in the Title XI Reserve Fund. 

[65 FR 45152, July 20, 2000, as amended at 67 
FR 61282, Sept. 30, 2002] 

§ 298.36 Guarantee Fee. 
(a) Rates in general. (1) For annual pe-

riods, beginning with the date of the 
Security Agreement and prior to the 
delivery date of a Vessel or Shipyard 
Project, we shall charge a Guarantee 
Fee set at a rate of not less than 1⁄4 of 
1 percent and not more than 1⁄2 of 1 per-
cent of the excess of the average prin-
cipal amount of the Obligations esti-
mated to be outstanding during the an-
nual periods covered by said Guarantee 
Fee over the average principal amount, 
if any, on deposit in the Escrow Fund 
during said annual period (Average 
Principal Amount of Obligations Out-
standing). 

(2) For annual periods beginning with 
the delivery date of a Vessel or Ship-
yard Project, the Guarantee Fee shall 
be set at an annual rate of not less 
than 1⁄2 of 1 percent and not more than 
1 percent of the Average Principal 
Amount of Obligations Outstanding 
during the annual periods covered by 
the Guarantee Fee. You will be respon-
sible for payment of the Guarantee 
Fee. 

(b) Rate calculation. (1) The Guar-
antee Fee rate generally shall vary in-
versely with the ratio of Equity to 
Long-Term Debt (Variable Rate) of the 
Person who we consider to be the pri-
mary source of credit in the trans-
action (Credit Source), for example, 

(i) The long term time charterer 
(where the charter hire represents the 
source of payment of interest and prin-
cipal with respect to the Obligations), 

(ii) The guarantor of the Obligations, 
(iii) The Obligor, or 
(iv) The bareboat charterer. 
(2) Where the Variable Rate is used, 

we may make such adjustments to the 
computation of Equity and Long-Term 
Debt considered necessary to reflect 
more accurately the financial condi-
tion of the Credit Source. 

(3) We shall base our determination 
of Equity and Long-Term Debt on in-
formation contained in forms or state-
ments on file with us prior to the date 
on which the Guarantee Fee is to be 
paid. 

(4) With our consent, you may in-
clude in Equity and exclude from Long- 
Term Debt, any subordinated indebted-
ness representing loans from any credit 
source. 
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(5) We may establish a fixed rate or 
other method of calculation of the 
Guarantee Fee, upon an evaluation of 
the aggregate security for the Guaran-
tees. 

(c) Variable Rate prior to Vessel or 
Shipyard Project. For annual periods be-
ginning prior to the delivery date of a 
Vessel or Shipyard Project being con-
structed, reconstructed, or recondi-
tioned, the Guarantee Fee shall be de-
termined as follows: 

(1) If the Equity is less than 15 per-
cent of the Long-Term Debt, the Guar-
antee Fee rate shall be 1⁄2 of 1 percent 
of the Average Principal Amount of 
Obligations Outstanding during the an-
nual period covered by the Guarantee 
Fee. 

(2) If the Equity is at least 15 percent 
of the Long-Term Debt, but less than 
the Long-Term Debt, the Guarantee 
Fee rate shall be 3⁄8 of 1 percent of the 
Average Principal Amount of Obliga-
tions Outstanding during the annual 
period covered by the Guarantee Fee. 

(3) If the Equity is equal to or ex-
ceeds the Long-Term Debt, the Guar-
antee Fee rate shall be 1⁄4 of 1 percent 
of the Average Principal Amount of 
Obligations Outstanding during the an-
nual period covered by the Guarantee 
Fee. 

(d) Variable Rate after Vessel or Ship-
yard Project delivery or completion. For 
annual periods beginning on or after 
the Vessel or Shipyard Project delivery 
date, the Guarantee Fee shall be deter-
mined as follows: 

(1) If the Equity is less than 15 per-
cent of the Long-Term Debt, the Guar-
antee Fee rate shall be 1 percent of the 
Average Principal Amount of Obliga-
tions Outstanding during the annual 
period covered by the Guarantee Fee. 

(2) If the Equity is at least 15 percent 
of the Long-Term Debt but less than 60 
percent of the Long-Term Debt, the 
Guarantee Fee rate shall be 3⁄4 of 1 per-
cent of the Average Principal Amount 
of Obligations Outstanding during the 
annual period covered by the Guar-
antee Fee. 

(3) If the Equity is at least 60 percent 
of the Long-Term Debt, but less than 
the Long-Term Debt, the Guarantee 
Fee rate shall be 5⁄8 of 1 percent of the 
Average Principal Amount of Obliga-

tions outstanding during the annual 
period covered by the Guarantee Fee. 

(4) If the Equity is equal to or ex-
ceeds the Long-Term Debt, the Guar-
antee Fee rate shall be 1⁄2 of 1 percent 
of the Average Principal Amount of 
Obligations outstanding during the an-
nual period covered by the Guarantee 
Fee. 

(e) Payment of Guarantee Fee. (1) The 
Guarantee Fee covering the full period 
of the stated maturity of the Obliga-
tions commencing with the date of the 
Security Agreement shall be paid to us 
concurrently with the execution and 
delivery of said Agreement. The 
project’s entire Guarantee Fee pay-
ment shall be made by you to us in an 
amount equal to the sum of the present 
value of the separate products obtained 
by applying the pertinent pre or post 
delivery Guarantee Fee rate or rates to 
the projected amount of the Average 
Principal Amount of Obligations Out-
standing for each year of the stated 
maturity of the Obligations. In calcu-
lating the present value used in deter-
mining the amount of the Guarantee 
Fee to be paid, we shall use a discount 
rate based on information contained in 
the President’s most recently sub-
mitted budget. 

(2) The Guarantee Fee may be in-
cluded in Actual Cost, is eligible to be 
financed, and is non-refundable. 

(f) Proration of Guarantee Fee. The 
Guarantee Fee shall be prorated where 
a Vessel delivery is scheduled to occur 
during the annual period with respect 
to which payment of said Guarantee 
Fee is being made, as follows: 

(1) Undelivered Vessel. If the Guar-
antee Fee relates to an undelivered 
Vessel, the predelivery rate is applica-
ble to the Average Principal Amount of 
Obligations Outstanding for the period 
from the date of the Security Agree-
ment to the delivery date, and the de-
livered Vessel rate is applicable for the 
balance of the annual period in which 
the delivery occurs. 

(2) Multiple Vessels. If the Guarantee 
Fee relates to more than one Vessel, 
the amount of outstanding Obligations 
will be allocated to each Vessel in the 
manner prescribed in § 298.33(d), and an 
amount shall be determined for each 
Vessel by using the rate that is appli-
cable under paragraph (c) or (d) of this 
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section. The Guarantee Fee shall be 
the aggregate of the amounts cal-
culated for each Vessel. 

§ 298.37 Examination and audit. 

(a)(1) We shall have the right to ex-
amine and audit the books, records (in-
cluding original logs, cargo manifests 
and similar records) and books of ac-
count, which pertain directly to the 
project, of the Obligor, bareboat 
charterer, time charterer or any other 
Person who has an agreement with re-
spect to control of, or a financial inter-
est in, a Vessel or Shipyard Project, as 
well as records of a Related Party and 
domestic agents connected with such 
Persons, and shall have full, free and 
complete access to these items at all 
reasonable times. 

(2) We shall have the right to full, 
free and complete access, at all reason-
able times, to each Vessel or Shipyard 
Project for which Guarantees are in 
force. 

(3) When a Vessel is in port or under-
going repairs, we may make photo-
static or other copies of any books, 
records and other relevant documents 
or papers being examined or audited. 

(b) The Person in control of the 
premises where we conduct the exam-
ination or audit must furnish, without 
charge, adequate office space and other 
facilities that we reasonably require in 
performing the examination, audit or 
inspection. 

§ 298.38 Partnership agreements and 
limited liability company agree-
ments. 

Partnership and limited liability 
company agreements must be in form 
and substance satisfactory to us prior 
to any Guarantee Closing, especially 
relating, but not limited to: 

(a) Duration of the entity; 
(b) Adequate partnership or limited 

liability company funding require-
ments and mechanisms; 

(c) Dissolution of the entity and 
withdrawal of a general partner or 
member; 

(d) The termination, amendment, or 
other modification of the entity with-
out our prior written consent; and 

(e) Distribution of funds or ownership 
interest. 

§ 298.39 Exemptions. 
We may exempt an applicant from 

any requirement of this part, unless re-
quired by statute or other regulations, 
in exceptional cases, on written find-
ings that: 

(a) The case materially involves fac-
tors not considered in the promulga-
tion of this part; 

(b)(1) A national emergency makes it 
necessary to approve the exemption, or 

(2) The exemption will substantially 
relieve the financial liability of the 
United States; 

(c) The exemption will not substan-
tially impact effective regulation of 
the Title XI program, consistent with 
the objectives of this part; 

(d) The exemption will not be un-
justly discriminatory; and 

(e) For Eligible Export Vessels, such 
exemption would assist in creating fi-
nancing terms that would be compat-
ible with export credit terms for the 
sale of vessels built in shipyards other 
than those in the United States. 

Subpart E—Defaults and Rem-
edies, Reporting Require-
ments, Applicability of Regu-
lations 

§ 298.40 Defaults. 
(a) In General. Provisions concerning 

the existence and declaration of a de-
fault and demand for payment of the 
Obligations (described in paragraphs 
(b) and (c) of this section) shall be in-
cluded in the Security Agreement and 
in other parts of the Documentation. 

(b) Principal and interest Payment De-
fault. Unless we have assumed the Obli-
gor’s rights and duties under the Obli-
gation and agreements and have made 
any payments in default under terms 
in the Obligation or related agree-
ments, the following procedures re-
garding principal and interest payment 
default shall apply: 

(1) No demand shall be made for pay-
ment under the Guarantees unless the 
default shall have continued for 30 days 
(Payment Default). 

(2) After the expiration of said 30-day 
period, demand for payment of all 
amounts due under the Guarantees 
must be made no later than 60 days 
afterward. 
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(3) After demand for payment is made 
by or on behalf of the Obligees, we 
shall make payment under the Guaran-
tees, except if we determine that a 
Payment Default has not occurred or 
that such Payment Default has been 
remedied prior to demand being made. 

(c) Security Default. If a default oc-
curs under the Security Agreement 
which is other than a Payment Default 
(Security Default), section 1105(b) of 
the Act allows us, in our sole discre-
tion, to declare such default a Security 
Default, and we may notify the Obligee 
or agent of the Obligee of such Secu-
rity Default, stating that demand for 
payment under the Guarantees must be 
made no later than 60 days after the 
date of such notification. 

(d) Payment of Guarantees. If we re-
ceive notice of demand for payment of 
the Guarantees, we shall, no later than 
30 days after the date of such demand 
(provided that we shall not have, upon 
such terms as may be provided in the 
Obligations or related agreements, 
prior to that demand, assumed the Ob-
ligor’s rights and duties under the Obli-
gation and agreements and shall have 
made any payments in default), make 
payment to the Obligees, Indenture 
Trustee or any other agent of the un-
paid principal amount of Obligations 
and unpaid interest accrued and accru-
ing thereon up to, but not including, 
the date of payment. 

§ 298.41 Remedies after default. 
(a) In general. The Security Agree-

ment or other parts of the Documenta-
tion shall include provisions governing 
remedies after a default, which relate 
to our rights and duties, the rights and 
duties of the Obligor, and other appro-
priate Persons. 

(b) Action by the Secretary. (1) We may 
take the Vessel or Shipyard Project 
and hold, lease, charter, operate or use 
the Vessel or Shipyard Project, ac-
counting only for the net profits to the 
Obligor after a default has occurred 
and is continuing and before making 
payment required under the Guaran-
tees. 

(2) After making payment required 
under the Guarantees, we may initiate 
or otherwise participate in legal pro-
ceedings of every type, or take any 
other action considered appropriate, to 

protect rights and interests granted to 
us under: 

(i) Sections 1105(c), 1105(e) and 1108(b) 
of the Act, 

(ii) The Security Agreement, 
(iii) Other applicable provisions of 

law, and 
(iv) The Documentation. 
(c) Security proceeds to Secretary. Our 

interest in proceeds realized from the 
disposition of or collection regarding 
the security granted to us in consider-
ation for the Guarantees (except all 
proceeds from the sale, requisition, 
charter or other disposition of property 
purchased by us at a foreclosure or 
other public sale, which proceeds shall 
belong to and vest exclusively in us ), 
shall be an amount equal to, but not in 
excess of, the sum of (in order of pri-
ority of application of the proceeds): 

(1) All moneys due and unpaid and se-
cured by the Mortgage or Security 
Agreement; 

(2) All advances, including interest 
thereon, by us, under the Security 
Agreement and all our reasonable 
charges and expenses; 

(3) The accrued and unpaid interest 
on the Secretary’s Note; 

(4) The accrued and unpaid balance of 
the principal of the Secretary’s Note; 
and 

(5) To the extent of any 
collaterization by the Obligor of other 
debt due to us from the Obligor under 
other Title XI financings, such other 
Title XI debt. 

(d) Security proceeds to Obligor. You 
shall be entitled to the proceeds from 
the sale or other disposition of secu-
rity, described in paragraph (c) of this 
section, if and to the extent that the 
proceeds realized are in excess of the 
amounts described in paragraphs (c)(1) 
through (5) of this section. 

§ 298.42 Reporting requirements—fi-
nancial statements. 

(a) In general. The financial state-
ments of the Company shall be audited 
at least annually, in accordance with 
generally accepted auditing standards, 
by independent certified public ac-
countants licensed to practice by the 
regulatory authority of a State or 
other political subdivision of the 
United States or, licensed public ac-
countants licensed to practice by the 
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regulatory authority or other political 
subdivision of the United States on or 
before December 31, 1970. 

(b) Eligible Export Vessels. In the case 
of Eligible Export Vessels, the ac-
counts of the Company shall be audited 
at least annually, and unless otherwise 
agreed to by us, we shall require that 
the financial statements be in accord-
ance with generally accepted account-
ing principles, by accountants as de-
scribed in paragraph (a) of this section 
or by independent public accountants 
licensed to practice by the regulatory 
authority or other political subdivision 
of a foreign country, provided such ac-
countants are satisfactory to us. The 
accountants performing such audits 
may be the regular auditors of the 
Company. 

(c) Reports of Company and other Per-
sons. Except as we require otherwise, 
the Company must file a semiannual fi-
nancial report and an annual financial 
report, prepared in accordance with 
generally accepted accounting prin-
ciples, with us as specified in the Docu-
mentation. You must include: 

(1) The balance sheet and a state-
ment of paid-in-capital and retained 
earnings at the close of the required re-
porting period, 

(2) A statement of income for the pe-
riod, and 

(3) Any other statement that we con-
sider necessary to accurately reflect 
the Company’s financial condition and 
the results of its operations. 

(d) Required form. We will specify in a 
letter to the Company the form re-
quired for reporting and the number of 
copies that you must submit 

(e) Other Persons. We may after pro-
viding the Company notice, also re-
quire the Company to submit financial 
statements of any other Person, di-
rectly or indirectly participating in the 
project, if the financial condition of 
that Person affects our security for the 
Guarantees. 

(f) Timeliness. The required financial 
report for the annual period will be due 
within 105 days after the close of each 
fiscal year of the Company, com-
mencing with the first fiscal year end-
ing after the date of the Security 
Agreement. The required semiannual 
report will be due within 105 days after 
each semiannual period, commencing 

with the first semiannual period ending 
after the date of the Security Agree-
ment. 

(g) Public accountant’s report. The an-
nual report will be accompanied by the 
public accountant’s report based on an 
audit of the company’s financial state-
ments. We may require an audit by the 
public accountants of the financial 
statements contained in the company’s 
semiannual report. We also may re-
quire certification of the semiannual 
report by the accountants. Where inde-
pendent certification is not required, a 
responsible corporate officer will at-
tach a certification that such report is 
based on the accounting records and, to 
the best of that officer’s knowledge and 
belief, is accurate and complete. 

(h) Leveraged lease financing. If the 
method of financing involved is a lever-
aged lease financing, or a trust is the 
owner of the Vessels, we may modify 
the requirements for annual and semi-
annual accounting reports of the Obli-
gor accordingly. 

(i) Letter of confirmation. The Com-
pany must furnish, along with its fi-
nancial report, a letter of confirmation 
issued by its insurance underwriter(s) 
or broker(s) that the Company has paid 
premiums on insurance applicable to 
the preservation, protection and oper-
ation of the asset, which information 
must state the term for which the in-
surance is in force. 

§ 298.43 Applicability of the regula-
tions. 

(a) The regulations in this part are 
effective August 21, 2000, and apply to 
all applications made, Letter Commit-
ments, Commitments to Guarantee Ob-
ligations or Guarantees issued or en-
tered into on or after August 21, 2000, 
under section 1104(a) of the Merchant 
Marine Act, 1936, as amended. 

(b) The regulations in this part do 
not apply to any applications made, 
Letter Commitments, Commitments to 
Guarantee Obligations, or Guarantees 
issued under those regulations in effect 
before August 21, 2000. See 46 CFR, 
parts 200 to 499, edition revised as of 
October 1, 1996 and 46 CFR, parts 200 to 
499, edition revised as of October 1, 1999 
for regulations that apply to applica-
tions made, Letter Commitments, 
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Commitments to Guarantee Obliga-
tions, or Guarantees issued before Au-
gust 21, 2000. 

Subpart F—Administration 
[Reserved] 

SUBCHAPTER E [RESERVED] 
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